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Peter Madsen, Assistant Attorney General, appeared on behalf of the Department of
Commerce - Division of Energy Resources (“DOC-DER?”).

Brian Meloy, Stinson, Leonard Street, appeared on behalf of Kennecott Exploration
Company (“Kennecott”).

Kevin Pranis appeared on behalf of Laborers’ District Council of Minnesota and
North Dakota (“LDC”).

Ellen Boardman and Anna Friedlander, O’Donoghue & O’Donoghue, LLP, and Sam
Jackson, Cummins & Cummins, appeared on behalf of the United Association of Journeymen
and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada,
AFL-CIO (“UA”).

Michael Ahern and Brian Bell, Dorsey & Whitney, LLP, appeared on behalf of
Shippers for Secure, Reliable and Economical Petroleum Transportation (“Shippers”).

Leili Fatehi and Hudson Kingston, Advocate, PLLC, appeared on behalf of the
Sierra Club (“Sierra Club”).

Scott Strand, Environmental Law and Policy Center, and Richard Smith appeared on
behalf of Friends of the Headwaters (“FOH”).

Akilah Sanders-Reed and Brent Murcia appeared on behalf of Youth Climate
Intervenors (“YCI”).

Frank Bibeau and Paul Blackburn appeared on behalf of Honor the Earth (“HTE”).

David Zoll and Rachel Kitze Collins, Lockridge, Grindal, Nauen, PLLP, appeared on
behalf of the Mille Lacs Band of Ojibwe (“Mille Lacs Band”).

Sara Van Norman, Davis Law Firm, Philip Mahowald and Barbara Cole, the Jacobson
Law Firm, and Seth Bichler appeared on behalf of the Fond du Lac Band of Lake Superior
Chippewa (“Fond du Lac Band”).

Joseph Plumer appeared on behalf of the White Earth Band of Ojibwe (“White
Earth Band”) and Red Lake Band of Chippewa Indians (“Red Lake Band”).
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Chris Allery appeared on behalf of the Leech Lake Band of Ojibwe (“Leech Lake Band”).

James Reents appeared on behalf of the Northern Water Alliance of Minnesota

(C‘NWA”) .

Stuart Alger, Malkerson, Gunn, Martin, LLP, appeared on behalf of Donovan and Anna
Dyrdal (“Dyrdals”).

Bret Eknes and Scott Ek appeared as representatives of the Minnesota Public Utilities
Commission (“Commission”).

STATEMENT OF ISSUES

Has Enbridge satisfied the requirements of Minn. Stat. 8 216B.243, the criteria set
forth in Minn. R. 7853.0130, and other applicable legal requirements for a
Certificate of Need for the new Line 3 Replacement-Project (“Project”)?

Should Enbridge’s Route Permit Application for the Lire-3-Replacement-Project
be granted?

a) If so, which of the proposed route alternatives or route segment alternatives
best meet the route selection criteria set forth in Minn. R. 7852.1900?

b) If so, what conditions or provisions should be included in the Route Permit?

Would approval of the Project violate the state’s public trust in Minnesota’s

34

waters?

Will the Project threaten to pollute, impair, or destroy Minnesota’s natural

resources within the meaning of the Minnesota Environmental Policy Act
(MEPA)? If so, are there feasible and prudent alternatives?

SUMMARY OF CONCLUSIONS

The Administrative Law Judge concludes that Enbridge has not satisfied the
criteria set forth under Minnesota law for a Certificate of Need for the new Line 3
Replacement—Project. Therefore, the Administrative Law Judge respectfully
recommends the Commission gradenynt Enbridge’s Application for a Certificate
of Need.

Even if a Certificate of Need were appropriate, t+he Administrative Law Judge

concludes that Enbridge has not satisfied the criteria set forth in Minnesota law
and rule for the issuance of a Route Permit. The Administrative Law Judge further
concludes that the Applicant’s Preferred Route, with the addition of RSA-05, best
does not meets the legal criteria for a route in this proceeding. Accordingly, the
Administrative Law Judge recommends that the Commission not issue a Route
Permit to Enbridge for a route which follows the Preferred Route with the
incorporation of RSA-05.
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3. Approving this Project would be inconsistent with the state’s public trust
responsibilities toward Minnesota waters.

24.  This Project would likely pollute, impair, or destroy Minnesota natural resources,
within the meaning of the Minnesota Environmental Policy Act (MEPA). There
are feasible and prudent alternatives that could meet the “need” for the Project
without posing so significant a threat to Minnesota’s environment.

Based on information in the Certificate of Need Application and Route Permit
Application submitted by Enbridge, the Environmental Impact Statement (“EIS”) prepared by
DOC-EERA, information presented during the public hearings, testimony and evidence
presented at the evidentiary hearing, written comments received, exhibits received during this
proceeding, and other evidence in the record, the Administrative Law Judge makes the
following:



PUBLIC DOCUMENT -
HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED

FINDINGS OF FACT

I. PROCEDURAL HISTORY.

1. Enbridge submitted a Proposed Procedural Findings of Fact on November 20, 2017, with
an updated version submitted November 27, 2017.> Those findings are incorporated
herein. The findings below detail the subsequent procedural history of these dockets.

2. On November 30, 2017, the Dyrdals, Fond du Lac Band, DOC-DER, and DOC-EERA
submitted revisions to Enbridge’s Proposed Procedural Findings of Fact.?

3. On the same day, the public comment period closed. The Commission filed the written
public comments received during the comment period.’

4. On December 7, 2017, the Commission met to make a decision on the adequacy of the
Final Environmental Impact Statement (“FEIS”). It issued its Notice of Final
Environmental Impact Statement Adequacy Determination Line 3 Replacement Project
on December 13, 2017.* The Commission’s Order Finding Environmental Impact
Statement Inadequate was filed on December 14, 2017.°

! Enbridge Proposed Procedural Findings (Nov. 20, 2017) (eDocket Nos. 201711-137522-03 (CN);
201711-137522-04 (R)); Enbridge Updated Proposed Procedural Findings (Nov. 27, 2017) (eDocket Nos. 201711-
137688-04 (CN); 201711-137688-03 (R)).

2 FDL Redline of Enbridge Proposed Procedural Findings (Nov. 30, 2017) (eDocket No. 201711-137832-
01); DER Redline of Enbridge Proposed Procedural Findings (Nov. 30, 2017) (eDocket No. 201711-137817-01);
EERA Redline of Enbridge Proposed Procedural Findings (Nov. 30, 2017) (eDocket No. 201711-137828-01);
Dyrdal Redline of Enbridge Proposed Procedural Findings (Nov. 30, 2017) (eDocket No. 201711-137826-01).

% See Public Comments (Dec. 1, 2017) (Batch 28) (eDocket No. 201712-137884-01): Public Comments
(Dec. 1, 2017) (Batch 27) (eDocket No. 201712-137880-01); Public Comments (Dec. 8, 2017) (Batch 31J) (eDocket
No. 201712-138040-20); Public Comments (Dec. 8, 2017) (Batch 31I) (eDocket No. 201712-138040-18); Public
Comments (Dec. 8, 2017) (Batch 31H) (eDocket No. 201712-138040-16); Public Comments (Dec. 8, 2017) (Batch
31G) (eDocket No. 201712-138040-14); Public Comments (Dec. 8, 2017) (Batch 31F) (eDocket No. 201712-
138040-12); Public Comments (Dec. 8, 2017) (Batch 31E) (eDocket No. 201712-138040-10); Public Comments
(Dec. 8, 2017) (Batch 31D) (eDocket No. 201712-138040-08); Public Comments (Dec. 8, 2017) (Batch 31C)
(eDocket No. 201712-138040-06); Public Comments (Dec. 8, 2017) (Batch 31B) (eDocket No. 201712-138040-04);
Public Comments (Dec. 8, 2017) (Batch 31A) (eDocket No. 201712-138040-02); Public Comments (Dec. 8, 2017)
(Batch 30) (eDocket No. 201712-138037-02); Public Comments (Dec. 8, 2017) (Batch 29H) (eDocket No. 201712-
138037-02); Public Comments (Dec. 8, 2017) (Batch 29G) (eDocket No. 201712-138035-13); Public Comments
(Dec. 8, 2017) (Batch 29F) (eDocket No. 201712-138035-11); Public Comments (Dec. 8, 2017) (Batch 29E)
(eDocket No. 201712-138035-09); Public Comments (Dec. 8, 2017) (Batch 29D) (eDocket No. 201712-138035-07);
Public Comments (Dec. 8, 2017) (Batch 29C) (eDocket No. 201712-138035-05); Public Comments (Dec. 8, 2017)
(Batch 29B) (eDocket No. 201712-138035-03); Public Comments (Dec. 8, 2017) (Batch 29A) (eDocket No.
201712-138035-01).

* Notice of FEIS Adequacy Determination (Dec. 13, 2017) (eDocket No. 201712-138116-01).
® Order Finding EIS Inadequate (Dec. 14, 2017) (eDocket No. 201712-138168-02).
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5. On December 14, 2017, Sierra Club, FOH, HTE, Fond du Lac Band, White Earth Band,
Leech Lake Band, Mille Lacs Band, NWA, YCI, and Red Lake Band submitted a Motion
for Adjustment of Briefing Schedule to the Administrative Law Judge (“ALJ”).°

6. On December 15, 2017, the ALJ issued the Third Post-Hearing Order, which related to
the Motion for Adjustment of Briefing Schedule.’

7. On December 18, 2017, Enbridge, LDC, UA, and the Shippers submitted responses in
opposition to the Motion for Adjustment of Briefing Schedule.® Various parties
submitted replies in support of the motion on December 19, 2017.°

8. On December 20, 2017, the Commission provided notice of its adequacy decision in the
EQB Monitor. *°

9. On December 22, 2017, the ALJ issued the Order Granting Motion to Extend Briefing
Schedule.™

10.  On December 28, 2017, Enbridge, UA, LDC, and the Shippers submitted their Joint
Motion to Certify the ALJ’s Order Granting Motion to Extend Briefing Schedule.™

11.  On December 29, 2017, the Commission issued a Request for Immediate Certification of
Motion to the ALJ, as well as a Notice of Special Commission Meeting.™®

12.  On January 2, 2018, the Fond du Lac Band and Sierra Club submitted petitions for
reconsideration of the Commission’s adequacy decision. On January 3, 2018, Enbridge
did the same.*

® Joint Motion for Adjustment of Briefing Schedule (Dec. 14, 2017) (eDocket No. 201712-138191-02).
" Third Post-Hearing Order (Dec. 15, 2017) (eDocket No. 201712-138197-01).

8 Enbridge Response in Opposition (Dec. 18, 2017) (eDocket No. 201712-138263-01); LDC Response in
Opposition (Dec. 18, 2017) (eDocket No. 201712-138264-01); UA Response in Opposition (Dec. 18, 2017)
(eDocket No. 201712-138267-01); Shippers Response in Opposition (Dec. 18, 2017) (eDocket No. 201712-138266-
01).

° YCI Reply Br. (Dec. 19, 2017) (eDocket No. 201712-138299-04); FDL Reply Br. (Dec. 19, 2017)
(eDocket No. 201712-138298-01); HTE Reply Br. (Dec. 19, 2017) (eDocket No. 201712-138297-01); FOH Reply
Br. (Dec. 19, 2017) (eDocket No. 201712-138295-02); Mille Lacs Reply Br. (Dec. 19, 2017) (eDocket No. 201712-
138290-01); Sierra Club Reply Br. (Dec. 19, 2017) (eDocket No. 201712-138294-01); Dyrdal Reply (Dec. 18, 2017)
(eDocket No. 201712-138262-01).

1 EQB Monitor Notice of FEIS Adequacy Determination (Dec. 20, 2017) (eDocket No. 201712-138313-

02).
1 Order Granting Motion to Extend Briefing Schedule (Dec. 22, 2017) (eDocket No. 201712-138416-01).
12 Joint Motion to Certify (Dec. 28, 2017) (eDocket No. 201712-138480-03).

3 Request for Immediate Certification of Motion (Dec. 29, 2017) (eDocket No. 201712-138495-02);
Notice of Special Commission Meeting (Dec. 29, 2017) (eDocket No. 201712-138496-02).
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13.  OnJanuary 2, 2018, the ALJ issued the Order Granting Commission Request for
Immediate Certification.™

14.  On January 4, 2018, the Commission issued a Notice of Oral Argument, as well
as briefing papers and revised briefing papers.*®

15.  OnJanuary 5, 2018, Kathy Hollander filed a Petition to Resume Consideration of
a Motion to classify certain data as public.*’

16. On January 8, 2018, Sierra Club, White Earth, Red Lake Band, NWA, HTE, FDL,
YCI, and Mille Lacs Band filed a letter to the Commission.*®

17.  On January 10, 2018, the Commission issued an Order requesting that the ALJ
provide her report by April 23, 2018.%

18.  On January 11, 2018, the ALJ issued the Fourth Post-Hearing Order.?’ On the
same day, Sierra Club, HTE, Fond du Lac Band, and YCI submitted a Motion to Reconsider and
for Post-Hearing Conference.?!

19.  OnJanuary 12, 2018, YCI, HTE, DOC-EERA, Enbridge, Sierra Club, and Fond
du Lac I?Zand submitted responses to the requests for reconsideration submitted on January 2 and
3, 2018.

4 Joint Tribal Petition to Reconsider (Jan. 2, 2018) (eDocket No. 20181-138561-01); Sierra Club Petition
for Reconsideration and Request for Supplemental EIS (Jan. 2, 2018) (eDocket No. 20181-138549-03); Enbridge
Petition for Reconsideration (Jan. 3, 2018) (eDocket No. 20181-138620-03).

15 Order (Jan. 2, 2018) (eDocket No. 20181-138535-01).

16 Notice of Oral Argument from Parties (Jan. 4, 2018) (eDocket No. 20181-138646-01); Briefing Papers —
January 9, 2018 Agenda (Jan. 4, 2018) (eDocket No. 20181-138633-01); Revised Briefing Papers — January 9, 2018
Agenda (Jan. 4, 2018) (eDocket No. 20181-138642-02).

" Motion (Jan. 5, 2018) (eDocket No. 20181-138680-01).

'8 Comment by Sierra Club, White Earth, Red Lake Band, NWA, HTE, FDL, YCI and Mille Lacs Band
(Jan. 8, 2018) (eDocket No. 20181-138708-01).

19 Order (Jan. 10, 2018) (eDocket No. 20181-138782-02).
2 Fourth Post-Hearing Order (Jan. 11, 2018) (eDocket No. 20181-138800-01).
2! Motion to Reconsider and for Post-Hearing Conference (Jan. 11, 2018) (eDocket No. 20181-138802-01).

22 YCI Reply to Tribes Joint Petition for Reconsideration (Jan. 12, 2018) (20181-138892-02); HTE
Response to Joint Tribal Petition for Reconsideration (Jan. 12, 2018) (eDocket No. 20181-138891-03); DOC-EERA
Reply (Jan. 12, 2018) (eDocket No. 20181-138890-01); Enbridge Reply to Petitions for Reconsideration of Tribes
and Sierra Club (Jan. 12, 2018) (eDocket No. 20181-138884-04); Fond du Lac Band Response to Sierra Club
Petition for Reconsideration and Hearing and Request for Supplement to the EIS (Jan. 12, 2018) (eDocket No.
20181-138868-01); Sierra Club Reply to Joint Tribal Petition (Jan. 12, 2018) (eDocket No. 20181-138859-02); YCI
Response to Sierra Club Petition for Reconsideration (Jan. 16, 2018) (eDocket No. 20181-138893-02).
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P11, ENBRIDGE & THE ENBRIDGE MAINLINE SYSTEM.

31.20. Enbridge Energy, Limited Partnership, is the Applicant in these proceedings.”® Enbridge
and its predecessors and affiliates have been in operation in Minnesota since 1949.%
Enbridge owns and operates the Lakehead System, which is the U.S. portion of the
Enbridge Mainline System, the longest liquid petroleum pipeline system in the world.*®

| 32.21. In the U.S., the Enbridge Mainline System consists of pipelines in North Dakota,
Minnesota, Wisconsin, Hllinois, Indiana, Michigan, and New York.*® In Minnesota, the
Enbridge Mainline System includes existing Line 3 along with a number of other
pipelines, including Line 1, Line 2B, Line 4, Line 67, and Line 65.1%°

33:22. Fhe Enbridge and its predecessors and affiliates Mairtine-System-haves been operating
crude oil pipelines acrossin northern Minnesota for approximately 65 years.'%*

% Ex. EN-1 at 2-1 (CN Application); Ex. EN-4 at 1-1 (R Application).
" Ex. EN-42 at 2 (Johnston Rebuttal).

% Ex. EN-42 at 3 (Johnston Rebuttal).

% Ex. EN-24 at 14 (Eberth Direct).

100 Ex. EN-42 at 2-3 (Johnston Rebuttal).

101 Ex. EN-24 at 15 (Eberth Direct).
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34.23. As the owner of the Lakehead System, the Applicant’s assets, revenues, and cash flows
have been are-significant. The Lakehead System includes thousands of miles of liquid
petroleum pipelines. These pipelines operate on a cost of service basis, meaning that the
Applicant is allowed, indeed guaranteed by federal law to recover its costs of service plus
a “reasonable return,” onf those assets from shippers and ultimately refined oil product
consumers, insulating it from volume changes and creating a stable earnings
platform-whether there is a genuine need for the oil transport capacity or not'® From
these assets, Enbridge Energy, Limited Partnership has in the past generateds
approximately US $600 million in free cash flow, after expenses, annually.'%®

| 35.24. The Enbridge Mainline System transports crude oil from the U.S. Bakken and Western
Canada to markets in the U.S. and Eastern Canada.'® Five North American regional
submarkets are accessible to Canadian crude oil transported via the Enbridge Mainline
System: Upper Midwest; Lower Midwest; Ontario/Quebec; Midcontinent; and the Gulf
Coast.-*® The Gulf Coast is also of course a location from which to export crude oil to
international markets.

36:25. The pipelines composing the Enbridge Mainline System operate as an integrated system
and transport multiple grades of light and heavy crude 0il.*® Together, the Enbridge
Mainline System and Enbridge’s market extension pipelines comprise approximately
15,795 miles of liquid petroleum pipelines.'”” Enbridge’s pipelines can move — directly
or via interconnections — approximately 2.4 million barrels of crude oil every day to
North American markets,-1% or ultimately to export markets.

3#26. Enbridge’s Mainline System serves-transports crude oil that ultimately reaches refineries
in Minnesota, Wisconsin, Illinois, Indiana, Ohio, and other states, and refineries and
export terminals on the Gulf Coastrany-otherstates.’®™ All of the refineries in Petroleum

Administration for Defense District (“PADD”) Il (the MldweSt region) can be served

dlrectly or |nd|rectly by the Enbrldge Malnllne System O The-crudeoil-pipelinesystem;

192 Evid. Hrg. Tr. Vol. 6A (Nov. 9, 2018) at 52 (Johnston).

193 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 59 (Johnston); Evid. Hrg. Tr. Vol. 6A (Nov. 9, 2017) at 54
(Johnston) (“Enbridge Energy Partners generates free cash flow of $700 million a year”); Evid. Hrg. Tr. Vol. 6B
(Nov. 9, 2017) at 15 (Johnston) (“The assets generate cash flows of 700 million per year”); Evid. Hrg. Tr. Vol. 6B
(Nov. 9, 2017) at 37 (Johnston) (“85 percent of [Enbridge Energy Partners’] business, cash flows, operating
activities, are generated from the assets owned by the Applicant™).

104 Ex. EN-19 at 4 (Glanzer Direct).

105 Ex. EN-15, Sched. 2 at 48 (Earnest Direct).
105 Ex. EN-15 at 20 (Earnest Direct).

7 Ex. EN-24 at 15 (Eberth Direct).

108 Ex. EN-24 at 15 (Eberth Direct).

109 Ex. EN-1 at 8-14 (CN Application).

110 Ex. EN-15 at 13 (Earnest Direct).
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The Enbridge Mainline System is a the-exelusive-pipehine-source of crude supply for the
Minnesota refineries.*? Minnesota has two refineries: the Flint Hills Pine Bend and the
Andeavor (formerly Northern Tier Energy) St. Paul Park facilities."* The Minnesota
refineries obtain aH-of-theirpipetine—crude oil supplies at Clearbrook, either from the
Enbridge Mainline System or the Enbridge North Dakota pipeline."** Over 80 percent of
the crude oil supply for the Minnesota refineries comes from Clearbrook.™™ The
Minnesota refineries also obtain crude oil from other sources, and have been able to

secure crude oil supplies sufficient to operate at or near capacity for several years.**®

The existing

29.

mdeHal—mpehnes—Llne 3—5—&n—m¥eg¥al—paﬁ—ef—th45—system—&nd currently connects at

Clearbrook.” 17

de&gneMG—FepJaee—ﬂqe—e*%ng—lzme%—Tthe Project was-is also de5|gned to connect at

Clearbrook.'*®

The existing Line 3, along with other pipelines in the Enbridge Mainline System, also
connects to Superior, Wisconsin.**® Superior is anthe Enbridge hub, with 45 tanks,
connection to the Calumet Refinery, and four outgoing pipelines that provide access to
the Midwest refineries, Eastern Canada refineries, aneé-U.S. Gulf Coast refineries, and

export markets.*?* Sinee-the-Project-is—designed-to-feplace-the-existingLine-3,-Tthe

proposed Project also connects at Superior.*?

Ex EN-19-at 6-(Glanzer Direct)-

112 Ex. EN-30 at 4 (Eberth Rebuttal).

113 Ex. EN-15, Sched. 2 at 17 (Earnest Direct).

14 Ex. EN-15, Sched. 2 at 9 (Earnest Direct).

15 Evid. Hrg. Tr. Vol. 7B (Nov. 13, 2017) at 95 (Eberth).

116 Ex. DER-4, at 14 (Fagan direct)

7 Ex. EN-19 at 6 (Glanzer Direct).
8 Ex EN-19-at 6-(Glanzer Direct)-
119 Ex. EN-19 at 6 (Glanzer Direct).
120 Ex. EN-19 at 5 (Glanzer Direct).
121 Ex. EN-19 at 6 (Glanzer Direct).
122 Ex. EN-19 at 6 (Glanzer Direct).
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30. There are several other pipelines in place or soon to be in place running from the U.S
Bakken and western Canada to transport crude oil to Midwest refineries, Eastern Canada
refineries, U.S. Gulf Coast refineries, and export markets.'*

31. The other pipelines carrying crude oil to PADD 2 today include Enbridge’s Express —
Platte Pipeline, which has a 280,000 bpd capacity into Montana and Wyoming, where it
can be transferred to other pipelines carrying oil to PADD 2, and TransCanada’s
Keystone pipeline, which has the capacity to deliver 591,000 bpd of western Canada
crude oil into PADD 2 or for transfer to other regions and export facilities.'*

32. Kinder Morgan’s Trans Mountain pipeline can carry 300,000 bpd of western Canada
crude oil to coastal British Columbia and international export facilities.

40.33. Western Canada crude oil may also be transported by rail to refineries and export

facilities throughout North America. Total capacity today is 754,000 bpd.125

41.34. Enbridge operates the Enbridge Mainline as a common-carrier system, an obligation it
has under the Interstate Commerce Act. Consequently, Enbridge is required to provide
service to shippers without undue discrimination or preference."”® To begin the shipping
process, shippers make requests (or “nominations’) for transportation of specific crude(s)
from receipt point(s) in Western Canada and North Dakota to downstream delivery
point(s).?” These nominations are allocated by Enbridge between the crude oil type and
the line’s designated use (i.e., light, heavy or mixed service).?® Apportionment occurs
when shippers request the transportation of more crude oil than the pipeline system can
accommodate. When barrels nominated for a specific type of crude oil exceed available
capacity for that type of crude, the capacity is “apportioned” on a pro rata basis among all
shippers of that type of crude oil.*?® The apportionment procedure eceurs-in-accordance
withis governed by Enbridge’s Rules and Regulations Tariff and is regulated by the

Federal Energy Regulatory Commission (“FERC”).*

| 42.35. Shippers request transportation capacity on the Enbridge Mainline System by submitting
a nomination to ship in the coming month to Enbridge. A shipper is defined as any
producer, marketer, refiner, or an integrated company, who owns the commodity while it

123 Ex. FOH-6 at 9-10 (Joseph direct).

124 Ex HTE-2 at 29-30, Attach. LS-24 (Stockman direct)

125 Ex. HTE-3 at 22-23 (Stockman rebuttal): HTE-2, Attach. LS-5 (Stockman direct)

126 Ex. EN-19 at 11 (Glanzer Direct).
127 Ex. SH-1 at 4 (Shippers Direct).
128 Ex. SH-1 at 4 (Shippers Direct).
129 Ex. SH-1 at 4-5 (Shippers Direct).
130 Ex. SH-1 at 5 (Shippers Direct).
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is being transported on the Enbridge Mainline System.**' Nominations are submitted to
Enbridge on a prescribed date each month, generally the 20th of the preceding month.**?
Upon receipt of all nominations, Enbridge verifies-attempts to verify the nominations
with upstream suppliers and downstream delivery points designated by the shipper. Once

verified-and accepted, the nominations are allocated between-among the various pipelines
in-a-manner-that optimizes the-entire-system.

43.36. Enbridge’s process of verifying nominations is designed to prevent-penalize shippers
whofrem over-nominateing volumes and thus inflateing the apparent demand for crude
oil transportation.’® Enbridge witness Mr. Glanzer explained at the evidentiary hearing
that this process is intended to limits the nomination of “air barrels.”**

Tthe Enbrldge Mamlme System does not have eenﬁnues—te—be—fu“y—u%&ed—w%hea{

contracts with shippers. 136 Shippers only pay tolls if they actually use the system. They
are not subject to “take-or-pay” contracts, which Enbridge’s competitors use to guarantee
that their pipelines are utilized or they are otherwise compensated.137

45:38. In recent years, Enbridge has implemented various projects to provide-customers—with
additional—increase transportation capacity. The Mainline Enhancement Projects,
including expansion of Line 61 in Wisconsin and Illinois, and the expansion of Line 67 in
Minnesota, were designed to allow increased Western Canadian heavy production to
access new markets (mainly the U.S. Gulf Coast) by expanding sections of the Lakehead
System and associated tankage and terminal upgrades.™® The Light Oil Market access
program, which includes expanding Line 61, construction of Line 78 in Illinois and
Indiana, and the Line 6B Expansion, were designed to allow light production growth
from Western Canada and Bakken regions to access new and existing markets in PADD
Il and Eastern Canada through expansions on the Lakehead System and associated
tankage and terminal upgrades.”*® The Eastern Access Projects, which include the Line
62 Expansion, the Line 5 Expansion, and the Line 6B Replacement, were designed to
allow heavy and light production growth from Western Canada to new and existing

131 Ex. EN-19 at 4 (Glanzer Direct).

132 Ex. EN-19 at 4 (Glanzer Direct).

133 Ex. EN-19 at 4 (Glanzer Direct).

34 Evid. Hrg. Tr. Vol. 1B (Nov. 1, 2017) at 79-80 (Glanzer).
3 Evid. Hrg. Tr. Vol. 1B (Nov. 1, 2017) at 79 (Glanzer).

13 Ex. EN-14 at 6 (Fleeton Direct).

137 Ex—— _FOH-10 at 11 (Joseph surrebuttal).

138 Ex. EN-19 at 8 (Glanzer Direct).
139 Ex. EN-19 at 8 (Glanzer Direct).
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markets in PADD Il and Eastern Canada through expansions on the Lakehead System
and associated tankage and terminal upgrades.**°

46:39. After these recent expansions, the Enbridge Mainline System hasis sti-been under

apportlonment for heavv crude but has not been under apportionment for light crude.
aa 141

VA1, THE PROPOSED LINE 3-REPEACEMENT PROJECT.

A Project Overview.

47-40. Enbridge is planning to construct a new Line 3 pipeline from the western Canada tar

sands region across Minnesota to Superior, Wisconsin. From there, most all of the crude
oil will be transported through other Enbridge pipelines through Wisconsin and lllinois,
with approximately 60% moving on out of the “PADD II” region to markets on the Gulf

Coast.***  TFheLine—3—Replacement—Program—(“L3R—Program’)—is—a—$7-5—billion

3-has-done-throughout-its-operating-histery-~ - Al necessary regulatory approvals have
been received in Wisconsin, North Dakota, and Canada, and construction has begun in
Canada and Wisconsin.**

| 48:41. In Canada, the Federal Government announced that it was approving the project in

November 2016, and the National Energy Board (“NEB”) issued a Certificate approving
the construction and operation of the L3R-Programnew Line 3 pipeline on December 1,
2016.*° A permit is not required from the North Dakota Public Service Commission. A
notice of the replacement will be submitted to the North Dakota Public Service
Commission prior to the start of construction.**’ In Wisconsin, no permit is required
from the Public Service Commission because Enbridge is not seeking the right of

140 Ex. EN-19 at 8-9 (Glanzer Direct).
Y Ex. EN-19 at 9, 12 (Glanzer Direct).

142 Ex FOH-6 at 21 (Joseph direct): Ex.EN-15 at 83 (Earnest direct).

2 Ex EN-24-at 5-(Eberth-Direct).
4 Ex EN-24-at 6-(Eberth-Direct).
15 Thief River Pub. Hrg. Tr. Vol. 1B at 75-76 (Sept. 26, 2017) (Eberth); Hinckley Pub. Hrg. Tr. Vol. 5B at

124 (Oct. 12, 2017) (Eberth).

18 Ex. EN-24 at 8 (Eberth Direct).
YT Ex. EN-24 at 9 (Eberth Direct).
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148

eminent domain.”™ An EIS and the wetland/waterbody permit for the Wisconsin portion

of the Project were issued by the Wisconsin Department of Natural Resources on August
30, 2016. There was no appeal of the issued permit.

149

42.

The Project is the Mlnnesota portlon of the I%R—Pregmmnew Llne 3 plpellne and
includes the a 8 M
Eme%—mpehnewﬁhglacement of apprOX|mater 340 mlles of 36- |nch dlameter plpellne
and associated facilities between the North Dakota/Minnesota border and the
Minnesota/Wisconsin border.™ The Project will cross Kittson, Marshall, Pennington,
Polk, Red Lake, Clearwater, Hubbard, Wadena, Cass, Crow Wing, Aitkin, and Carlton
counties. ™

cB. .  Eyist . ! i ) isks. I I :
Capacity-Existing Line 3

50:43. Existing Line 3 was constructed in the 1960s and has been operating in Minnaesota since

that time.’®* Existing Line 3 is not subject to the Commission’s jurisdiction, as it was
installed before certificates of need were offered in Minnesota.™>> The existing Line 3 is

a-critical-compoenent-of-the-Enbridge-Mainline-System-and-was designed to transport in

198 Ex. EN-24 at 9 (Eberth Direct).

9 Ex. EN-24 at 9 (Eberth Direct).

0_Ex-SH-2 at 13-14(Shippers-Rebuttal)-

51 Ex. EN-24 at 5 (Eberth Direct).

152 Ex. EN-24 at 5 (Eberth Direct).

2 Ex EN-24-at 5-(Eberth-Direct).

15 Ex. EN-12 at 11 (Kennett Direct).

55 Evid. Hrg. Tr. Vol. 7B (Nov. 13, 2017) at 65 (Eberth); Ex. DER-6 at 4 (O’Connell Surrebuttal).
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excess of 760 thousand barrels per day (“kbpd™).*>® However, as a result of Enbridge’s
integrity management program, Enbridge voluntarily reduced the operating pressure of
existing Line 3, thereby reducing its capacity, because of the pipeline’s condition.**

evaluations;-Enbridge has identified a combination of integrity conditions on Line 3 that,
absent replacement, will make safely maintaining the existing Line 3 challenging in the
coming years.™ Specifically, the pipe materials, coating, installation method, operating
history, and surrounding environment — together — resulted in Line 3 having the largest
external corrosion anomaly density on the Enbridge Mainline System.*®

| 52:45. On Line 3 in Minnesota, 84 percent of the coating is polyethylene tape, which has been
found to dis-bond from the pipe, making the pipeline more susceptible to both external
corrosion and stress corrosion cracking (“SCC”).®* This is a type of coating that was
wrapped onto the pipe similarly to how tape is wrapped onto a hockey stick. It was
wrapped onto the pipe in the field during construction, where environmental conditions,
such as the presence of dust, were uncontrolled factors.’®® There are areas where this
coating has dis-bonded, or detached, from the surface of the steel pipe, which has allowed
water and oxygen to reach the surface of the steel. This has made Line 3 susceptible to
corrosion on the outside of the steel and SCC, which can form under a combination of
corrosion and stretching of the steel from internal pipeline pressure.'®® As a result, Line 3
in the U.S. has: (i) external corrosion on over 50 percent of its pipe sections between
welds (referred to as “pipe joints™); (ii) ten times as many corrosion anomalies per mile
(with a depth of more than 20 percent of the pipe wall thickness) than any other Enbridge
pipeline in the same corridor; and (iii) SCC affecting over 15 percent of the pipe joints,
and five times as many SCC anomalies per mile (with a depth of more than 10 percent of
the pipe wall thickness) than any other Enbridge pipeline in the same corridor.'®*

| 53:46. The majority of the welds on the seam along the length of each joint of pipe on Line 3 in
the U.S. were flash-welded.*® In the flash weld process, flat plates of steel were curved
into tube-shapes and then the edges were heated until they were molten and then pressed

156 Ex. EN-24 at 6 (Eberth Direct); Ex. EN-19 at 4 (Glanzer Direct); Ex. EN-1 at 3-18 — 3-19 (CN
Application); Ex. EN-15, Sched. 2 at 8-9 (Earnest Direct).

7 Ex. EN-13 at 18 (Gerard Direct).

19 Ex. EN-12 at 20-21 (Kennett Direct).

160 Ex. EN-12 at 29 (Kennett Direct).

161 Ex. EN-12 at 12 (Kennett Direct).

162 Ex. EN-12 at 13 (Kennett Direct).

163 Ex. EN-12 at 12, 18 (Kennett Direct).

164 Ex. EN-12 at 12 (Kennett Direct); Ex. EN-68 at 2 (Kennett Summary).
165 Ex. EN-12 at 12 (Kennett Direct).
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together to form a seam. Impurities in the steel at these seams created places where
cracks could initiate.’®® This manufacturing process, which is no longer used, has left
Line 3 inherently more susceptible to cracking along the long seam of the pipe.*®’

54.47. At various times in the past,more than a decade ago, the existingLine 3 has transported an
annual average volumes of crude oil in the range of 760 kbpd up to and exceeding an
annual average volume of 800 kbpd.*®®-As-a—result-of ongoing-integritymanagement
anabysis—In 2008, Enbridge veluntariby-reduced Line 3’s capacity to 503 kbpd of mixed
service, and by 2010, Enbridge again veluntariy-lowered Line 3 to a capacity of 390
kbpd of light crude 0il.**® This lowered pressure has maintained a safety factor on the
line, deferred some of the maintenance work on the anomalies, and still allowed the
pipeline to function, albeit at a much reduced rate.*”

| 55:48. Prior to those seH-imposed-pressure restrictions, pressure-cycle-induced fatigue, coupled
with defects in the seam welds on Line 3, caused four major releases in Line 3’s
operating history.!™ The last large failure from long-seam cracking occurred in 2002 near
Cohasset, Minnesota. Enbridge has since permanently lowered the operating pressure on
Line 3 and increased the number of monitoring activities to reduce the threat of long-
seam cracking and has not had any subsequent failures on Line 3 from long-seam
cracking.!” The susceptibility of the pipeline to this threat would return if Line 3’s
operating pressure were increased (i.e., if its capacity were increased).!’

| 56:49. The pressure restrictions have prevented further releases but mean that Enbridge cannot
allow Line 3 to return to the capacity for which it was originally designed.*’ Further, the
external corrosion cannot be stopped without an extensive dig and repair program that
will increase in an exponential fashion over the coming years.'’® To put this into
perspective, Enbridge stated that it performed over 950 excavations in the last 16 years
on Line 3 in the U.S. and forecasts approximately 7,000 excavations in the U.S. in the
next 15 years if it keeps Line 3 operating at a reduced capacity.*"® The resources required
for such a program, and the disruption to the environment and landowners along the

166 Ex. EN-68 at 2 (Kennett Summary).
7 Ex. EN-68 at 2 (Kennett Summary); Ex. EN-12 at 12-13 (Kennett Direct).
168 Ex. EN-19 at 7 (Glanzer Direct).

189 Ex. EN-12 at 21 (Kennett Direct).
0 Ex. EN-12 at 21 (Kennett Direct).
"L Ex. EN-12 at 19 (Kennett Direct).
2 Ex. EN-12 at 19 (Kennett Direct).
13 Ex. EN-12 at 19 (Kennett Direct).
174 Ex. EN-12 at 20 (Kennett Direct).
175 Ex. EN-12 at 20 (Kennett Direct).
176 Ex. EN-68 at 2 (Kennett Summary).
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pipeline, would be substantial.'’”” Additionally, the cost of such an extensive dig and
repair program is nearly equal to that of replacement.’’

The types of crude oil that have been transported on Line 3 have varied significantly over
its years of operation based on type of crude produced, shipper demand, and system
operations. Currently, it is shipping light and select heavy volumes.*” Since 2009, Line 3
has operated at 390 kbpd in light crude service.'®® More recently, Enbridge has moved
select heavy batches when operating in mixed service, which has reduced the capacity of
Line 3 below 390 kbpd.'®! The reduction in capacity is dependent on the amount of heavy
batches allocated to the line. These select heavy batches are allocated on Line 3 to utilize
available light capacity to ship more heavies on the system and reduce heavy
apportionment.'#?

57.51. Since the reduction in the capacity of existing Line 3—approximately 370 kbpd—in

2009, the capacity of the Enbridge Mainline system has been expanded several times,
with Line 67 alone now with the capacity to transport 800 kbpd, more than the entire past
peak capacity of existing line 3—approximately 760 kbpd.'® Since 2012 or 2013, when
Enbridge says it decided to decommission the existing line 3, the Enbridge Mainline

system has expanded through expansions in Line 67’s capacity from 450 kbpd to 800

T Ex. EN-68 at 2-3 (Kennett Summary).
178 Ex. EN-12 at 24 (Kennett Direct).

19 Ex. EN-19 at 4 (Glanzer Direct).

180 Ex. EN-19 at 4 (Glanzer Direct).

181 Ex. EN-19 at 4 (Glanzer Direct).

182 Ex. EN-19 at 4-5 (Glanzer Direct).

183 Finding 34 supra and testimony cited.

184
Id.
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59:52. Line 3 has been completely re-inspected since the original analysis and justification to
replace—decommission Line 3 was completed in 2012.2% The additional inspections
include three corrosion detection technologies (magnetic flux leakage, axial magnetic
flux leakage, and ultrasonic metal loss detection), a high resolution caliper (detecting
geometric anomalies such as dents), and an ultrasonic crack detection tool.*® The
inspections for the portion of Line 3 in the U.S. from Gretna to Clearbrook were
completed in 2014, and inspections for the portion from Clearbrook to Superior were
completed in 2015. Results from these inspections continue to support the replacement
decision—made—in—2012/43." Specifically, the 2014/15 inline inspection (“ILI”) data
reaffirmed the updated 15 year dig forecasts follow an exponential trend across all of
Line 3, and: (i) over 70 percent of the 140,000 pipe joints are experiencing external
corrosion; (ii) corrosion deeper than 50 percent of the pipe wall thickness would increase
to affect over 3,000 of the pipe joints in 2016 — an increase from approximately 900 pipe
joints in 2012; and (iii) over 25,500 pipe joints will have a corrosion depth of 50 percent
or gr?g}er by 2030 — an increase from approximately 18,000 pipe joints forecast for
2027.

| 60.53. Based on the most recent ILI data, the number of digs related to long-seam cracking will
remain stable as a result of Enbridge permanently reducing the operating pressure in
2012.'%2 The combined required long-seam cracking and SCC digs are forecast at over
750 digs in the next 15 years in the U.S. The forecasted number of corrosion digs, will
continue to increase in an exponential fashion because of the dis-bonded coating. Based
on the 299%6 assessment, over 6,200 corrosion digs are required over the next 15 years in
the U.S.

| 61.54. Combined, the total digs required to maintain Line 3 at its current operating condition
over the next 15 years is approximately 7,000 digs in the U.S., with approximately 6,250
of these digs in Minnesota.™

| 62.55. No feasible technology or operational changes that can arrest or reverse the external
corrosion on Line 3 and/or remove the defects that were inherent in the way the pipe was

| _ExEN-19-at 5-{Glanzer Direct)-
188 Ex. EN-12 at 23 (Kennett Direct).
189 Ex. EN-12 at 23 (Kennett Direct).
190 Ex. EN-12 at 23 (Kennett Direct).
91 Ex. EN-12 at 23 (Kennett Direct).
192 Ex. EN-12 at 23 (Kennett Direct).
193 Ex. EN-12 at 23 (Kennett Direct).
194 Ex. EN-12 at 24 (Kennett Direct).
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originally manufactured. ' As a result, maintenance and repair activities will continue

to mcrease over tlme on the eX|st|ng Line 3. lh&meemmended%ehﬂen%rept&eeﬁne

64-56. The federal government commissioned a report (the Kiefner Report), which was aimed to

develop a guideline to help operators of pipelines constructed prior to the 1970s decide
when pipe replacement-decommissioning makes more sense than continuing to do the
necessary repairs to maintain the serviceability of the pipeline.'*

65.57. The Kiefner Report discusses the importance of considering

decommissioningreplacement when a pipeline, such as Line 3, has flash-welded pipe,
which is classified as “legacy pipe,” and has time-dependent threats created by the failing
coating system. % The Kiefner Report states, “In terms of guidelines for repair/replace
decisions, any systematic threat that affects an entire segment such as bare pipe could

make the segment a candldate for replacement »20 The Line 3-legacypipe-and-coating

195 Ex. EN-12 at 20 (Kennett Direct).
19 Ex. EN-12 at 20 (Kennett Direct).
¥7_Ex-EN-13-at 26 (Gerard-Direct)-
198 Ex. EN-12 at 25 (Kennett Direct).
199 Ex. EN-12 at 25 (Kennett Direct).
200 Ey EN-12 at 25 (Kennett Direct).
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67.58. As the result of a settlement of litigation that followed the unintentional-releases of crude
oil from Enbridge’s Line 6B near Marshall, Michigan, in July 2010 and from Enbridge’s
Line 6A near Romeoville, Illinois, in September 2010, Enbridge agreed to a proposed

Consent Decree with the U.S. Department of Justice (“DOJ”), on behalf of the U.S.
EnV|ronmentaI Protectlon Agency and US Coast Guard, tha{—FeqH#es—Eanelge—te

68:59.

69:60.
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PB.C. The Consent Decree.

Feeeipt—ef—apprevale—fer—the—llmjeee —The Consent Decree has been in effect since it
was signed by U.S. District Judge Gordon Quist of the Western District of Michigan on

May 23, 2017.%%

The Consent Decree does not contain injunctive provisions ordering Enbridge to cease
operations of the existing Line 3. Instead, it conditions that on whether Enbridge
successfully obtains requlatory approval for a new Line 3. |If that approval does not
occur, Enbridge has the option of continuing to operate the old Line 3 subject to certain
additional restrictions. If Enbridge does take the old line 3 out of service, then the
consent decree does appear to en|0|n Enbridge from using it again to transport crude oil

or other hazardous materials.”” containsinjunctive-provisionsstating-that Enbridge-isto

operation->"" —These addltlonal requwements for contlnumq to operate the old Lme 3
include the completion and validation of in-line inspections annually for crack, corrosion
and geometry threats gEnbrldge currently inspects every 12 to 18 months) and completion
of identified repairs.’

204 Ex, EN-30 at 15 (Eberth Rebuttal).
205

https://www.epa.gov/sites/production/files/2017-06/documents/enbridgeentered-

cd_0.pdf

2% Ex—EN-30,-Sched-—1-atpara—22(e)-{Eberth-Rebuttal)-
27 £y EN-30.Sched-1-at 26-27 (Eberth Rebuttal).
208 Ex. EN-12 at 24 (Kennett Direct); Ex. EN-30, Sched. 1 at 26-27 (Eberth Rebuttal).
209
Ex_EN-30-at 16 (Eberth Rebuttal)-
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#+61. While regulatory approvals for its replacement are pending, the Consent Decree contains

42:62.

a number of conditions that will apply to the continued operation of original Line 3.2

The conditions placed on original Line 3 by the Consent Decree, paras. 22(c) and (d), will
remain in effect until the sooner of either: (i) the Project becomes operational, at which
time the original Line 3 must be permanently decommissioned per the Decree, paras.
22(b) and 22(e); or (ii) if no replacement line is approved for construction, until the
Consent Decree is terminated. The Consent Decree may terminate no sooner than four
years from May 23, 2017, as stated in Section XX, para. 203 of the Decree, which
specifies the process for Decree termination following Enbridge’s satisfaction of certain
conditions, the concurrence of the U.S., and Court approval.?*?

E.D. _Project Design.

The purpose of the Project is to expand
the annual average capacity of the Enbridge Mainline system by at least another 760
kbpd, with an “ultimate design capacity” of 1,016 kbpd.zm}lr4

74.63. Enbridge designed-states the Project willte meet all applicable federal codes and industry

standards.®®  The Project design calls for low carbon, high-strength X-70 steel,

manufactured using a submerged arc welded welding process, resulting in pipe in a
greater yield strength than the pipe used on existing Line 3. The wall thickness for the
majority of the pipeline is proposed to be .515 inches and .600 to .750 inches where the

0 ExEN-30-at-16-17-(Eberth-Rebuttal):
211 Ex. EN-30, Sched. 1 at paras. 22(c) and (d) (Eberth Rebuttal).
212 Ex. EN-30 at 18 (Eberth Rebuttal).

213 Ex. EN-1 at 8-3 (CN Application)

4 Ex EN-19-at 7{(Glanzer Direct)-
215 Ex. EN-74 at 1 (Simonson Summary).
216 Ex. EN-22 at 4-5 (Simonson Direct).
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pipeline crosses public roads, railroads, specific waterbodies, as well as directly
downstream of certain identified pump stations.?’

| 75.64. As part of the Project, Enbridge proposes to install eight new pump stations, spaced an

average of approximately 42 miles apart.”®® Four new pump stations would be
constructed adjacent to the existing Enbridge Donaldson, Viking, Plummer, and
Clearbrook sites. These new pump stations are replacements for the existing Line 3 pump
stations at those sites.”® Four additional new pump stations, Two Inlets, Backus,
Palisade, and Cromwell would be constructed east of Clearbrook. Clearbrook and the
Backus Pump Station would include new inline inspection tool launcher and receiver
traps in addition to the valves, metering, monitoring equipment, and associated electrical
facilities that is required at all sites.””® The existing Clearbrook terminal would include
modifications to or replacement of an inline inspection tool receiver trap, valves,
metering, monitoring equipment and associated electrical facilities.?*

._Enbridge proposes to install 27 mainline valves outside of pump stations and terminals in

+66.

Minnesota. In addition, the proposed pump stations and terminals provide the ability to
isolate the line, yielding a total of 35 mainline valves within the state of Minnesota as
designed.?”* The approximate distance between valves ranges from less than one mile to
27.3 miles, and the approximate average distance between valves is 9.5 miles. Fhe-valve

Mainline valves are desigred-intended to isolate sections of the pipeline for operational
and maintenance purposes or in the event of a release.??* Enbridge states that it utilized
several criteria in determining the locations of mainline valves, including compliance
with the valve location requirements specified by USDOT, Office of Pipeline Safety,
PHMSA.??®> Additional criteria Enbridge states that it considered include—but-are—not
Hmited-to; the elevation profile of the proposed route, the location of High Consequence
Areas (“HCAs”) on and near the centerline of the pipeline route, and whether installing a
valve in a specific location would reduce the possible impact in the event of a release.**®
HCAs are defined in 49 C.F.R. Part 195.450 as high population or other populated areas,

217 Ex. EN-22 at 5 (Simonson Direct).
218 Ex. EN-22 at 7 (Simonson Direct).
219 Ex. EN-22 at 7 (Simonson Direct).
220 Ex. EN-22 at 7 (Simonson Direct).
221 Ex. EN-22 at 8 (Simonson Direct).
22 Ex, EN-22 at 10 (Simonson Direct).
223 Ex. EN-22 at 10 (Simonson Direct).
224 Ex, EN-22 at 9 (Simonson Direct).
225 Ex. EN-22 at 9 (Simonson Direct).
226 Ex. EN-22 at 9 (Simonson Direct).
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commercially navigable waterways, as well as unusually sensitive areas as defined in 49
C.F.R. Part 195.6.%'

| 7#8:67. The power source for Emergency Flow Restricting Devices (“EFRD”) is to be supplied
by the local utility from a transformer service drop dedicated to Enbridge.?® The
communication and control power supply is backed up by a local Uninterruptible Power
Supply at the EFRD site to maintain valve and process instrumentation status over
Supervisory Control and Data Acquisition (“SCADA?”) for the line operator. to-determine
H-the-On-cal-firstresponderis-needed-at-the-site—In the event of a power outage of the
electrical grid, the local Programmable Logic Controller wil-is supposed to sense the loss
of control power for the site and alarm the line operator over SCADA who would be
responsible to initiate communications to the On-call personnel with first responder
responsibilities.?*® The On-call first responder personnel are to remain within a one-hour
radius (at the legal speed limit) for their respective area being covered. The On-call
personnel receive—andare supposed to respond to the initial call immediately, and if
necessary or requested are expected to be en route within 30 minutes, unless other
arrangements can be made with other Company personnel closer to the reported
incident.?*®

| 79.68. The Project as proposed will have an annual average capacity of 760 kbpd.=' The annual
average capacity refers to the average sustainable pipeline throughput that the pipeline
will achieve over the course of the year, assuming historic average annual operating
conditions.?*? In other words, at times, the capacity will be below the annual average and
at times it will be above, but over the course of the year it will average approximately 760
kbpd.?** In addition to “annual average capacity,” there are two other terms sometimes
used when referring to the capacity of the Project. The “full design capacity” of the
pipeline and pump facilities, based on its proposed design and products to be transported,
is 844 kbpd.?* Full design capacity is calculated assuming ideal operating conditions,
without factoring in typical operating issues like scheduled and unscheduled
maintenance, which are reflected in the annual average capacity calculations.®® The
Project also has an “ultimate design capacity”, considering its diameter, wall thickness,
steel grade and crude slate of 1,016 kbpd.?*® The ultimate design capacity would result in

22T Ex. EN-22 at 9 (Simonson Direct).

228 Ex. EN-45 at 16 (Simonson Rebuttal).
229 Ex. EN-45 at 16 (Simonson Rebuttal).
%0 Ex. EN-45 at 16 (Simonson Rebuttal).
21 Ex. EN-24 at 5 (Eberth Direct).

%2 Ex. EN-1 at 8-3 (CN Application).

3 Ex. EN-19 at 7 (Glanzer Direct).

24 Ex. EN-1 at 8-3 (CN Application).

2 Ex. EN-1 at 8-3 (CN Application).

2% Ex. EN-1 at 8-3 (CN Application).
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an ultimate annual average capacity of 915 kbpd but would require additional facilities

| which are—not—contemplated—erhave not been proposed by Enbridge in these
proceedings.”®” Enbridge cannot operate the Project at the ultimate design capacity
without adding additional pumping horsepower (i.e., infrastructure) that is not a part of
the existing proposal.”*®

80.69. The Project would allow Enbridge to operate a new Line 3 in heavy, light, and mixed
service. Enbridge projects that, within a couple of years, a new Line 3 would be carrying

81.70. The design factor for mainline pipe design is found in federal regulation 49 C.F.R. Part
195.106. It mandates that in all but in certain specified cases, the maximum design factor
is 0.72 for mainline pipe design. The wall thickness and yield strength for all Project pipe
will comply with the requirement that the MOP is a maximum of 72 percent of the rated
yield strength of the pipe that will be installed.?**

| 82.71. Enbridge hired a consultant to perform studies that modeled interference effects of high
voltage transmission powerlines, both alternating and direct current, that cross or parallel
the Project.**? Based-on-theresults-of these-studies,Enbridge has proposed a mitigation
system tohas-been-designed-and-will be installed during construction. Enbridge wiH-also
states that it will perform follow up testing after construction to verify the mitigation
system effectiveness and understand the extent of influence from high voltage
transmission lines.?*® If further remediation is needed, Enbridge promises that a specific
mitigation plan will be implemented. Generathy—furtherFurther remediation cwould
include installing electrical grounding connected to the pipeline through a solid state
decoupler or polarization cell, which allows undesired induced currents to pass through
and dissipate through the grounding, while maintaining the desired cathodic protection
direct current.?**

-72. If approved and constructed, Enbridge states that the Project will meet federal an
83.72. If d and d, Enbrid hat the Proj ill federal and
Enbridge cathodic protection timeline requirements as 49 C.F.R. 195.563 requires

2T Ex. EN-1 at 8-3 (CN Application).

%8 Evid. Hrg. Tr. Vol. 1B (Nov. 1, 2017) at 63-64 (Glanzer); Ex. DER-1, Attach. 3 at 1 (O’Connell Direct).
21 Ex. EN-22 at 7 (Simonson Direct).

%2 Ex. EN-45 at 2 (Simonson Rebuttal).

3 Ex. EN-45 at 2 (Simonson Rebuttal).

4 Ex. EN-45 at 2 (Simonson Rebuttal).
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operating cathodic protection no later than one year after a pipeline is constructed, and
the Project will be cathodically protected once all construction is complete.?*®

| 84.73. Enbridge design standard (D04-101 Cathodic Protection, Malnllne) requires operating

cathodic protection no later than 90 days after construction.?*® If approved and
constructed, Enbridge states that the Project will meet both requirements and will have an
operating cathodic protection system prior to being in service.?*” Enbridge testified that
there will not be a gap between the in-service date of the Project and operational cathodic
protection.?*® Clearbrook North will have cathodic protection available by tying into
existing Enbridge rectifiers. The Project will tie into these operating cathodic protection
systems during construction.?*® Clearbrook South will have cathodic protection available
through galvanic anodes installed at test stations, spaced approximately every mile. These
galvanic anodes will also be connected to the pipeline during construction.”®® The
Clearbrook South section will transition from the temporary galvanic anodes to the
impressed current cathodic protection system within one year.?!

86:74. Enbridge states that it has designed the Project, including the pipe wall thickness, to meet

or exceed PHMSA requirements for wall thickness and meets the thickness ratio

requirements of 49 C.F. R 195.207. 253 AP&H—y—Pi—qu—dHH-Hg—FF&HSpeFPGFh&HdH-ngﬁ—a—Hpe

net-To further mltlgate potentlal crackmg concerns durlng transn Enbrldge is requwed to
pressure test the pipe to 125 percent of maximum operating pressure prior to placing the
pipeline into service.”®* Enbridge also runs in-line inspection tools (e.g., Corrosion,
Crack, and Geometry tools) within the first year of operation.?®®

2% Ex. EN-45 at 5-6 (Simonson Rebuttal).
246 Ex. EN-45 at 6 (Simonson Rebuttal).
47 Ex. EN-45 at 6 (Simonson Rebuttal).
28 Ex. EN-45 at 6 (Simonson Rebuttal).
249 Ex. EN-45 at 6 (Simonson Rebuttal).
%0 Ex. EN-45 at 6 (Simonson Rebuttal).
51 Ex. EN-45 at 6 (Simonson Rebuttal).
%3 Ex. EN-45 at 13 (Simonson Rebuttal).
24 Ex. EN-45 at 13 (Simonson Rebuttal).
% Ex. EN-45 at 13 (Simonson Rebuttal).

34



PUBLIC DOCUMENT -
HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED

87.75. Once the Project is in service, and only if its Project is approved, Enbridge has committed
to permanently remove the existing Line 3 from service.”® Enbridge has stated that it
will purge, clean, and decommission the line (as required by para. 22(b) of the Consent
Decree), and then permanently disconnect it from the rest of the pipeline system,
preventing oil from flowing back into existing Line 3.% In addition, Enbridge has stated
that it will segment the line, which means it will cut out short sections of the pipeline, cap
them (essentially walling those sections from one another), permanently close valves, and

| remove the associated facilities. In other words, Enbridge has stated that it will make it

impossible to use the pipe for crude oil transportation in the future.”®® See Section

I1(E)(5) herein for additional discussion of deactivation.

FE.  Applicant’s Preferred Route.

88.76. The Project’s proposed route (“Preferred-RouteAPR”) calls for 340 miles of 36-inch
diameter pipeline and includes the permanent right-of-way and temporary work space
needed to construct and operate the pipeline and associated facilities. **°

| 89.77. The Preferred-Route APR begins at the North Dakota/Minnesota border in Kittson County
and extends to the southeast for approximately 111 miles to follow the existing Line 3 to
the Enbridge Clearbrook Terminal in Clearwater County, Minnesota.?*® Along this route,
the Project would generally share and run parallel to the existing pipeline right-of-way
with Enbridge’s Line 67 pipeline. Approximately 98.22 percent of the Preferred Route
north of Clearbrook follows existing utility rights-of-way.?** At Clearbrook, the Project
would be connected to the existing Minnesota Pipe Line Sg/stem for-wtimate redelivery
of sueh-velumes-that connects to the Minnesota refineries.?®* At Clearbrook Terminal, the
new Line 3-Replacement Project will maintains the same tankage connectivity to tanks
56, 57, 58, 59, 60, 61, 62, 63, and 64 as the existing Line 3 for any product that needs to
land in tankage at Clearbrook Terminal. The Project would also be able to deliver product
directly to Minnesota Pipe Line without going into tankage.”®® The Project also maintains
the same tankage connectivity to tanks 56, 57, 58, 59, 60, 61, 62, 63 and 64 as the
existing Line 3 for any product that needs injections into Line 3 at Clearbrook Terminal
to be delivered to the Superior Terminal in Wisconsin.?**

256 Ex. EN-30 at 15 (Eberth Rebuttal)

7 Ex. EN-30 at 19 (Eberth Rebuttal); Ex. EN-22 at 22 and Sched. 6 at 6-7 (Simonson Direct).
8 Ex. EN-30 at 19 (Eberth Rebuttal); Ex. EN-22 at 22 and Sched. 6 at 6-7 (Simonson Direct).
%9 Ex. EN-24 at 5 (Eberth Direct).

260 Ex . EN-22 at 8 (Simonson Direct).

%61 Ex. EN-22 at 8 (Simonson Direct).

%2 Ex, EN-22 at 8 (Simonson Direct).

263 Ex. EN-22 at 8 (Simonson Direct).

4 Ex. EN-22 at 8 (Simonson Direct).
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From the Clearbrook Terminal in Clearwater County, the Preferred-Reute APR generally
follows ether-third-party-pipetinesthe MinnCan pipeline corridor as it extends to the south
for approximately 65.5 miles to the southern portion of Hubbard County near Park
Rapids, Minnesota.?® The Preferred Route then turns east for approximately 160.5 miles,
running parallel to etherthird-party electric transmission and transportation corridors, but
running down an entirely new pipeline corridor, and then rejoins the existing Enbridge
Mainline System in Carlton County. At this point, the Preferred Route rejoins the existing

pipeline right-of-way with Enbridge’s Line 67, and continue to the-endingpoint-at-the
Wiseonsin-border-in-Carlton-Coeunty-Superior where it will connect with other Enbridge

pipelines, new or existing, that run south through Wisconsin to terminals in lllinois,
where most of the oil will be transported out of the PADD Il region to refineries or export
termlnals on the Gulf Coast 266 In Mlnnesota Appre;emately—?%—pereenpef—the—llrefe#ed
I tFhe
PrOJect Crosses Klttson Marshall Pennlngton PoIk Red Lake Clearwater Hubbard
Wadena, Cass, Crow Wing, Aitkin, and Carlton counties.?®’

79. Enbridge is requesting a 750-foot route width for the Project.?®® The final alignment of

the Project would be located within that designated route. Enbridge indicated that this
width would provide flexibility for minor adjustments of the alignment or right-of-way to
accommodate landowners’ requests and unforeseen conditions.**

._Enbridge will need a permanent right-of-way within which to construct, operate, and

maintain the pipeline.?”® The permanent right-of-way is typically 25 feet on both sides of
the pipeline, measured from its centerline. Along much of the portion of the route from
the North Dakota border to the Clearbrook Terminal, Enbridge will utilize 25 feet of
existing Enbridge-owned right-of-way.?”* Enbridge needs to acquire the additional 25
feet to complete the 50-foot-wide right-of-way. Enbridge will acquire a 50-foot easement
for the portion of the Preferred Route between Clearbrook and the Wisconsin border.?"?
Enbridge does not have an existing easement for this portion of the Project, so an
easement for the entire width of the right-of-way must be acquired from landowners,
through purchase or exercise of eminent domain. Fhe-Enbridge’s standard Easement
Agreement provides Enbridge with specific rights within the permanent right-of-way.?"
In general, the standard Easement Agreement provides Enbridge with all the rights it

265 Ex. EN-22 at 9 (Simonson Direct).

266 Ex. EN-22 at 9 (Simonson Direct); Ex. FOH-6 at 9-10 (Joseph direct).
%67 Ex. EN-22 at 9 (Simonson Direct).

%8 Ex. EN-30 at Sched. 4 at 11 (Eberth Rebuttal).

%9 Ex. EN-30 at Sched. 4 at 11 (Eberth Rebuttal).

210 Ex. EN-6 at 5 (McKay Direct).

7™M Ex. EN-6 at 5 (McKay Direct).

"2 Ex. EN-6 at 5 (McKay Direct).

" Ex. EN-6 at 5 (McKay Direct).
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needs to construct, operate, access, inspect, and maintain the pipeline.””* The specific
right-of-way requirements for the Project are described in more detail in the Draft Route
Permit attached as Schedule 4 to Mr. Eberth’s rebuttal testimony.

93.81. Enbridge needs to be able to access its pipelines both during and after construction. The
standard Easement Agreement allows Enbridge to travel over the landowner’s property to
get to the permanent right-of-way.””® As noted in the Easement Agreement, Enbridge will
use existing roads, routes, and paths to access the permanent right-of-way whenever
reasonably possible.?"®

94.82. Enbridge will also need temporary workspace to efficiently and safely construct the
Project, if approved. Preper-Ppipeline construction requires space to, among other things,
store separated topsoil and subsoil piles to avoid mixing the two soil types, lay the pipe
segments out for welding and inspection, and move heavy equipment and other vehicles
along the route during the construction process.?”” Often, this work cannot be completed
within the boundaries of the permanent right-of-way, so Enbridge acquires temporary
workspace from landowners. The typical size of this space will vary based on whether the
area is upland or wetland due to different construction methods used for those
conditions.””® Enbridge stated that construction of the Project will require approximately
120 feet of construction workspace in upland areas to allow temporary storage of topsoil
and spoil and to accommodate safe operation of construction equipment.?”” Enbridge
would generally use a 95-foot-wide construction workspace in wetland areas.?*°

| 95.83. Additional temporary workspace (“ATWS”) would be required outside of the typical
construction workspace to facilitate specific aspects of construction. ATWS will be
needed where the Preferred Route would cross features such as waterbodies, wetlands,
roads, railroads, foreign pipelines and utilities, HDD sites, and other special
circumstances. Construction workspace will be delineated on construction drawings.
Enbridge will limit construction activities to these defined work areas.?®* This area can
be up to 100 feet wide and 200 feet long. Full ownership of the temporary workspace and
ATWS will revert to the landowner after construction and restoration tasks are
completed.?®?

7 Ex. EN-6 at 5 (McKay Direct).
2" Ex. EN-6 at 6 (McKay Direct).
2% Ex. EN-6 at 6 (McKay Direct).
2T Ex. EN-6 at 5 (McKay Direct).
28 Ex. EN-6 at 5 (McKay Direct).
1% Ex, EN-22 at 19 (Simonson Direct).
80 Ex. EN-22 at 19 (Simonson Direct).
81 Ex. EN-22 at 19 (Simonson Direct).
%2 Ex. EN-6 at 5 (McKay Direct).
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VEIV. ALTERNATIVES EVALUATED IN EIS:

96-84.

A. “System Alternatives”-

The department of commerce energy environmental review and analysis section

97.85.

(DOC _EERA) has been responsible for preparing an environmental impact statement to
inform the Public Utilities Commission and the public about the potential environmental
and socioeconomic consequences of the Project and reasonable alternatives. The DOC-
EERA’s alternatives analysis has put alternatives in different categories. In the category
called A—“system alternatives”, DOC-EERA included four options: no action, SA-04,
rail, and truck. The selection of alternatives to be analyzed in the EIS has been hotly

disputed throughout these proceedings.-is-a-ceneceptual-pipetine-alternative-to-granting-a
CN-fortheProject.** —Gnhke—a—;eu%e—al{ematwe—a—@N—sys@em—&l{ema%we—eeuH—net
actually-be permitted-as-part of this-process->** The followins “system alternatives Were
anabyzed-inthe EIS:-No-ActionSA-04ratl-and-truck:

No Action. Environmental impact statements must include consideration of a “no action”

98:86

. SA-04.

alternative. In this case, DOC-EERA defined “no action” as meaningtnder-this-scenario;
the Project would not be constructed, and the existing Line 3 would continue to operate at
its reduced capacity and with the attendant integrity digs.?® Several intervenors dispute
DOC-EERA’s definition of the “no action” alternative for including continued operation
of the existing line 3.

eempaatatwe—pu%peses—Thls hypothetlcal plpellne would deliver oil dlrectly to the same
Enbridge terminals in Jehet-lllinois_as the Project, but would bypassing Clearbrook and

Superior, Wisconsin.?®® 1t would follow the existing Alliance natural gas pipeline
corridor, co-owned by Enbridge, and not open up a new pipeline corridor. SA-04 would
travel primarily through flat farmland, and unlike Enbridge’s proposed Project would
avoid Minnesota lake country, including areas with unimpaired surface waters,
vulnerable groundwater resourcest, a high percentage of retained wetlands, and important
habitat to wild rice and fish and wildlife. SA-04 would serve the same Gulf Coast,
Midwest, and eastern Canada refineries and export terminals as the proposed Project.
Since very little crude oil in a new line 3 will stop at Superior, but will travel through
Wisconsin and northern Illinois, SA-04 would not be longer than Enbridge’s proposed

Project if the comparison is based on the same endpoints.”®’t-is-approximately-400-miles

# £y EERA-29at ES-4(FEIS).

4 Ex EERA-29-at 4-8(FEIS)-

%5 Ex. EERA-29 at 4-6 — 4-7 (FEIS).
%6 Ex. EERA-29 at ES-4 (FEIS).

287 Ex. FOH-, Maps 1-24 (Smith direct):
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99.87. Rail. Absent the Project, or with the Project, some volume of crude oil will be
transported by rail.”®® No party believes it reasonable that rail would expand 760 bpd,
which is the expansion Enbrige is seeking for its Mainline system.

100.88.Truck. This alternative involves the transportation of crude oil by truck.?® No party
believes truck transportation is a reasonable alternative

104.89.0ther pipelines. lr—addition—DOC-DER raisedThere are—several other alternative
pipelines for transporting crude oil from western Canada that have already received
necessary requlatory approvals, including the Trans Mountain pipeline (currently under

constructlon) and the KeystoneXL plpellne which WI|| likely beqin constructlon thls

S 7293 although they have gone through

None of these alternatlves were studled in thlse El
lengthy environmental review and permitting processes.

B. “Route Alternatives”-

102:90.Various alternatives the EIS calls “route alternatives” were studied in the EIS with
respect to the Route Permit. Specifically, the EIS analyzed four route alternatives and 24
RSAs, as detailed below.

| 103.91.RA-03AM. RA-03AM is an alternative between Clearbrook and Carlton.”** RA-03AM
deviates from the Preferred Route at approximate MP 976.2 in the southwest corner of
Hubbard County.?*® RA-03AM travels south for 112 miles following the existing Viking
Natural Gas Pipeline to Chisago County.?® It then turns northeast for 39 miles,
paralleling Highway 23.2°" Near Hinckley, it turns north and follows an existing utility
corridor for 48 miles until it reconnects with the Preferred Route west of Interstate 35 at

8 £y EERA-29-at ES-4-and-4-8—4-9(FEIS).
289 Ex. EERA-29 at 4-9 — 4-13 (FEIS).
20 Ex. EERA-29 at 4-13 — 4-16 (FEIS).

291 Ex. at 9-10 (Joseph direct).

292

283 Ex. EERA-29 at 4-9 (FEIS).

24 Ex, EERA-29 at 4-20 (FEIS).

295 Ex, EN-22, Sched. 7 at 23 (Simonson Direct).
2% Ex. EN-22, Sched. 7 at 23 (Simonson Direct).
27 Ex. EN-22, Sched. 7 at 23 (Simonson Direct).
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approximate MP 1121.1 in Carlton County.?®® With a length of 199.0 miles, RA-03AM
is approximately 54 miles longer than the Preferred-Route APR-?*° but it avoids some of
the lakes, rivers, streams, wetlands, vulnerable groundwater resources, and habitat that
the APR would traverse. But RA-03AM would still pass near the Mississippi
Headwaters Area, Itasca State Park, the wild rice beds in Lower Rice Lake, and the
sensitive glacial moraine topography of the La Salle valley region.

104.92.RA-06. RA-06 deviates from the Preferred-Route APR at approximately MP 909.4 east of
Clearbrook in Clearwater County.*®® RA-06 then proceeds eastward through primary
forest for 105 miles to Minnesota Highway 65, where it turns south through primarily
forest for 55 miles to Highway 73.°®* At Highway 73, it turns southeast through
primarily forest for 45 miles and then exits Minnesota in Carlton County at approximate
MP 1139.3.3% RA-06 is 205.4 miles long.*%

| 105.93.RA-07. RA-07 follows the Enbridge Mainline System corridor from the valve near
Joliette, North Dakota, southeasterly to Clearbrook, Minnesota, and then on to Superior,
Wisconsin.***  RA-07 has a length of 282.5 miles.*® This is the existing Enbridge
Mainline corridor.

106.94.RA-08. RA-08 deviates from the Preferred Route at approximate MP 909.4, east of
Clearbrook in Clearwater County.*® RA-08 is generally located south of and parallel to
Highway 2 along the existing Great Lakes Gas Transmission Company pipeline corridor
for 44 miles southeast, 43 miles east, and 87 miles southeast and then exits Minnesota in
Carlton County at approximate MP 1139.3.%" RA-08 is 174.3 miles long.*®

2% Ex. EN-22, Sched. 7 at 23 (Simonson Direct).
299 Ex. EN-22, Sched. 7 at 23 (Simonson Direct).
%00 Ey . EN-22, Sched. 7 at 29 (Simonson Direct).
%1 Ex. EN-22, Sched. 7 at 29 (Simonson Direct).
%02 Ex. EN-22, Sched. 7 at 29 (Simonson Direct).
%03 Ex. EN-22, Sched. 7 at 29 (Simonson Direct).
%04 Ex. EN-22, Sched. 7 at 35 (Simonson Direct).
%05 Ex, EN-22, Sched. 7 at 35 (Simonson Direct).
%06 Ex. EN-22, Sched. 7 at 43 (Simonson Direct).
%7 Ex. EN-22, Sched. 7 at 43 (Simonson Direct).
%08 Ex. EN-22, Sched. 7 at 43 (Simonson Direct).
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VH:V. CERTIFICATE OF NEED

A. Certificate of Need Criteria.

| 109.95.Pursuant to Minn. Stat. § 216B.243 governing “large energy facilities” and Minn. R.
7853.0030, a CN from the Commission is required prior to construction for a new large
petroleum pipeline, which is defined as “a pipeline greater than six inches in diameter
and having more than 50 miles of its length in Minnesota used for the transportation of
crude petroleum or petroleum fuels or oil or their derivatives . . ..”

96. Because the Project is a new large petroleum pipeline, the Projectreguires-a-CN-under
the—terms—of-the Commission’s—rules—beforeH-ean-be-buHt-Commission is required to

evaluate the criteria set forth in the statute:

(1) the accuracy of the long-range energy demand forecasts on which the

necessity for the facility is based:

(2) the effect of existing or possible energy conservation programs under sections

216C.05 to 216C.30 and this section or other federal or state legislation on

long-term energy demand;

(3) the relationship of the proposed facility to overall state energy needs, as

described in the most recent state energy policy ad conservation report.. . .;

(4) promotional activities that may have given rise to the demand for this facility:;

(5) benefits of this facility, including its uses to protect or enhance environmental

guality, and to increase reliability of energy supply in Minnesota and the

region;

(6) possible alternatives for satisfying the energy demand needs. . .;

(7) the policies, rules and requlations of other state and federal agencies and local

governments;

(8) any feasible combination of energy conservation improvements, required

under sectrio 216B.241, that (k) can replace part or all of the enerqgy to be

provided by the proposed facility, and (ii) compete with it economically.

Minn. Stat. § 216B.243, subd. 3.5

2

309 Minn. Stat. § 216B.243, subd. 3 also contains other criteria that apply only to CN

proceedings involving electric power facilities.
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| 110.97.The Commission rules also specify-the criteria the Commission is to apply in determine
whether to grant a CN for a petroleum pipeline project. Those rules provide:

A certificate of need shall be granted to the applicant if it is
determined that:

A the probable result of denial would adversely affect the
future adequacy, reliability, or efficiency of energy supply to the
applicant, to the applicant’s customers, or to the people of
Minnesota and neighboring states, considering:

1) the accuracy of the applicant’s forecast for demand for the
type of energy that would be supplied by the proposed facility;

2 the effects of the applicant’s existing or expected
conservation programs and state and federal conservation
programs;

3) the effects of the applicant’s promotional practices that may
have given rise to the increase in the energy demand, particularly
promotional practices that have occurred since 1974;

(4)  the ability of current facilities and planned facilities not
requiring certificates of need, and to which the applicant has
access, to meet the future demand; and

(5) the effect of the proposed facility, or a suitable
modification of it, in making efficient use of resources;

B. a more reasonable and prudent alternative to the proposed
facility has not been demonstrated by a preponderance of the
evidence on the record by parties or persons other than the
applicant, considering:

1) the appropriateness of the size, the type, and the timing of
the proposed facility compared to those of reasonable alternatives;

(2 the cost of the proposed facility and the cost of energy to be
supplied by the proposed facility compared to the costs of
reasonable alternatives and the cost of energy that would be
supplied by reasonable alternatives;

3 the effect of the proposed facility upon the natural and
socioeconomic environments compared to the effects of reasonable
alternatives; and

4) the expected reliability of the proposed facility compared to
the expected reliability of reasonable alternatives;
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C. the consequences to society of granting the certificate of
need are more favorable than the consequences of denying the
certificate, considering:

(1) the relationship of the proposed facility, or a suitable
modification of it, to overall state energy needs;

(2) the effect of the proposed facility, or a suitable modification of
it, upon the natural and socioeconomic environments compared to
the effect of not building the facility;

(3) the effects of the proposed facility or a suitable modification of
it, in inducing future development; and

(4) socially beneficial uses of the output of the proposed facility, or
a suitable modification of it, including its uses to protect or
enhance environmental quality; and

D. it has not been demonstrated on the record that the design,
construction, or operation of the proposed facility will fail to
comply with those relevant policies, rules, and regulations of other
state and federal agencies and local governments.*'°

| 211.98.As the Applicant, Enbridge bears the burden of demonstrating the need for the Project, ™

with the specific burden being proof by a preponderance of the evidence.**?
B. Application of Certificate of Need Criteria.

i. The Project Is not Needed to Assure the Future Adeguacy,
Reliability, or Efficiency of Energy Supply.

| | I Reliability. o : e

112.99.The first of the four criteria established by the Commission for the granting of a CN calls
for an examination of whether:

the probable result of denial would adversely affect the future
adequacy, reliability, or efficiency of energy supply to the
applicant, to the applicant's customers, or to the people of
Minnesota and neighboring states.3

%19 Minn. R. 7853.0130.

311 See Minn. Stat. § 216B.243, subd. 3.
%12 gee Minn. R. 1400.7300, subp. 5.
13 Minn. R. 7853.0130(A).
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| 243:100. Under this criterion, the Commission considers: (1) an applicant’s forecast of
demand for the type of energy that would be supplied by the proposed facility; (2) its
conservation programs and state and federal conservation programs; (3) its promotional
practices; (4) the ability of current or planned facilities to meet the future demand; and
(5) the facility’s ability to make an efficient use of resources.***

115—The parties have provided differing definitions of the -terms-“‘adequacy,” —“reliability>, or

and “efficiency> of energy supply” standard in this rule.-

116.101. Adeguacy-:

102. Enbridge_and the shippers’ position is that this standard is met so long as there is
evidence of “shipper demand” for the project, €.q. if shippers and refiners indicate they
would benefit from having the project built and have agreed to pay a surcharge to pay for

the project.

117—DOC-EERA and intervenors, including Friends of the Headwaters, on the other hand,

take the position that, to meet the standard, the evidence must show that, without the new
pipeline, refiners in Minnesota and the surrounding region will not be able to reasonably
acquire the crude oil resources they need to meet the demand from their customers.

4 Minn. R. 7853.0130(A).

#8_Ex EN-38-at 2 (Glanzer Rebuttal)-
¥ ExEN-38-at 2 (Glanzer Rebuttal).
#8 Ex EN-38-at 2 (Glanzer Rebuttal).
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1. Applicant’s Forecasts Are Not “Accurate” and Do Not
Support a Finding of “Need.”

T |  Reliabitity. rici F
Supply:

125—This subpart requires the Commission to consider “the accuracy of the applicant’s
forecast of demand for the type of energy that would be supplied by the proposed
facility.

59339
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Record-Forecasted Western Canada oil
production.

49
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The record contains a range of forecasts, from Enbridge’s projections that production of

western Canadian crude oil will increase more than 50% by 2030, to projections from
other parties that climate policies and electric vehicle market penetration will decrease
the demand for crude oil substantially, and in turn lead to lower production.

106. n-directtestimeny-Enbridge’s forecasts rely primarily on projections from the Canadian

Association of Petroleum Producers (CAPP). CAPP’s 2017 report estimates that total
Canadian oil production will increase from 3.85 million barrels per day in 2016 to 5.1
million barrels per day in 2030, a 53% increase.*®* CAPP further projected that western
Canada oil sands production will increase from 2.3 million barrels per day in 2016 to 3.7
million barrels per day in 2030, a 61% increase. Enbridge’s witness, Neil Earnest,
testified that CAPP’s projections were corroborated by similar estimates from the
National Energy Board of Canada®® and the Alberta Energy Regulator (AER),**® and
that the CAPP crude oil supply forecasts have been used for pipeline regulatory purposes
in Canada and the U.S.>’

1%6—Other wrtnesses however testrfred that the CAPP forecasts were not credrble —Wrtness

107.

Several witnesses noted that CAPP is not a government agency, but rather a private trade

108.

association consisting of and serving the interests of Canadian oil producers, including.
the five principal western Canada oil producers. CAPP members have an interest in
growth in production over time.>*

They also noted that CAPP S annualreleases crude oil supply and productron forecasts

%4 Ex. SH-1 at 12 (Shippers Direct).

%55 Ex. EN-15, Sched. 2 at 44 (Earnest Direct).

%56 Ex. EN-15, Sched. 2 at 46-47 (Earnest Direct).
%7 Ex. EN-15, Sched. 2 at 42 (Earnest Direct).
%1 Ex. FOH-6, at 7 (Joseph direct)
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intend to produce and to supply to the market in any given year.>®> CAPP forecasts

therefore are unlikely to project that its members’ businesses are going to decline.

The U.S. State Department observed in 2013, before the collapse in oil prices, “CAPP

110.

forecasts generally have overestimated potential production compared to the trend of
actual production.”®®

CAPP’s forecasts have varied considerably during the pendency of this case. In

111.

Enbridge’s application, CAPP forecast western Canada oil production would increase to
6.35 mbpd in 2030. By the time Enbridge submitted its direct testimony, CAPP’s
projection for 2030 had dropped to 4.93 mbpd.***

CAPP only produces one oil production forecast. It does- not follow the methodological

112.

best practice of including a range of feasible scenarios to reflect the uncertainty in future
oil markets, and to show decision-makers how conclusions may vary depending on how
key parameters vary.*®

CAPP production projections do not disclose oil price assumptions.**® Qil prices, current

113.

and expected, drive future crude oil supply, and projections cannot be relied on without
that information.*®’

CAPP’s projections assume considerable new greenfield projects in the Western Canada

oil sands.%gYet, no new significant projects have been permitted in that region since

362 Id

33 1d., citing USDS, Draft Supplemental Environmental Impact Statement for the

KeystoneXL Project (2013)

364 Ex. FOH-6 at 5 (Joseph direct)

385 Ex. FOH-6 at 9 (Joseph direct): DER-4 at 23-24 (Fagan direct). Minn. R. 7853.0520

requires that forecasts for a certificate of need must include a “discussion of the methods,

assumptions, and factors employed for purposes of estimation” and “‘a discussion of the effect on

the forecast of possible changes in the key assumptions and key factors.” CAPP forecasts do not

include those requirements because that information is held as trade secrets by its members and

need not be disclosed in member surveys. Ex. EN-56 at 3 (Earnest surrebuttal)

366 Ex . HTE-2, Attach. LS-5 (Stockman direct)

367 Ex. DER-4 at 13, 23 (Fagan direct).

368 Ex. FOH-6 at 15 (Joseph direct).
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2013, and none are in the works. Investment in tar sands production dropped from $34
billion (CAD) in 2014 to $17 billion (CAD) in 2016>%°

138:114. Despite some recent improvements, Western Canada tar sands production remains
at the high end of the international cost curve, and, under currently available prices or
futures prices, the potential return on new tar sands investments is either negative or well
under any reasonable hurdle rate.®”® The Rystad UCube Forecast estimates that the
breakeven price for in situ tar sands projects is $78 per barrel, and the breakeven price for
mining projects is $110 per barrel.>"* Forecasts of substantial production increases
therefore have to assume much higher per-barrel prices for oil, even before considering
the potential impact of climate policy. At current oil prices, virtually all development of

new productlon facilities in western Canada has stopped 372M¢—Eemest—testmeel—tha{—the

139— Western Canada oil sands production is carbon-intense, and is therefore sensitive to
changes in climate policy that will translate into higher costs of production. **The 2016
CAPP Report did not acknowledge the adoption of new Canadian climate policies to

|mpose carbon prlcmq GAPP—feFeeasts—FeeuMFem—a—p#eeess—tha{—eeﬂsader—mumme

115. The 2017 CAPP Report acknowledged the policy change, but made no attempt to
incorporate the likely effects of those policy changes on its projections. The CAPP report
did noted that: “in addition to continuing low prices, Canadian producers will need to
contend with carbon pricing and cumulative impacts from other federal and provincial
climate policies, which their competitors in the U.S. may not be facing.”*"®

3° Ex. DER-4 at 13 (Fagan direct), citing CAPP, Crude Oil Forecast, Markets and
Transportation (2017) at 2.

370 Ex. FOH-6 at 15 (Joseph direct), citing Canadian Energy Research Institute (CERI),
Canadian Oil Sands Supply Costs and Development projects (2014-2048)(2014); Ex. FOH-10 at
5-6 (Joseph surrebuttal).

371 Ex. HTE-4 at 19-20 (Stockman surrebuttal)

372 Ex, HTE-2 at 5, 12-17 (Stockman direct): Ex. DER-4 at 12-14 (Fagan direct)

373 .
374 Ex. FOH-6 at 15 (Joseph direct).

%76 Ex. HTE-2, Sched. 5 at 1 (Stockman Direct) (page number refers to page of main body of CAPP
Report).
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116. CAPP’s forecasts do not account for Canada’s broader commitment under the Paris
Accord to limit global warming to 2 degrees Celsius and to reduce its greenhouse gas
emissions accordingly. Canada cannot meet those commitments if the CAPP forecasts
are correct. By mid-century, fossil fuel combustion needs to be reduced to near zero to
meet those goals, and oil production forecasts that ignore that fact are not credible.

CAPP forecasts assume no significant market penetration for electric vehicles between
now and 2030 or between now and 2040. 70% of the crude oil refined in the U.S. is used
to produce transportation fuels.
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In October 2016, the NEB released a report update mcludlng productlon forecasts that
acknowledgedeaptured several recently announced climate policies, but did not project

their impact. The NEB reportsand-revised-the-erude-oH-price-assurmptions-tsed; ut|I|ze+ng

three crude oil price scenarios that it terms Reference, High, and Low Price Cases.*
The NEB reference case (assumlnq $80/barre| from 2020 to 2030) shows hrgher—level&ef

sererremgty—even—h@her—western Canada productlon mcreasrnq 1.5 m|II|on barrels per

day from 2015 to 2030%%” The NEB Low-Price scenario ($50/barrel) shows that
production would peak in the mid-2020’s and then gradually decline.>>> Effective
climate policy would drive those numbers down further.

The International Energy Agency (IEA) estimated under its “new policies” scenario, that,
even if oil prices rose to $80 from 2020 to 2030, oil sands production would likely grown
from 2.4 million barrels per day in 2015 to 3.1 million barrels per day in 2020, as current

%@eememehed—tauereamesmebuaar}
%1 Ex. EN-15, Sched. 2 at 43 (Earnest Direct).
%92 Ex. EN-15, Sched. 2 at 44-45 (Earnest Direct).

393 Ex. FOH-6 at 14 (Joseph direct).
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projects complete construction, but then level off, increasing to 3.3 million barrels per
day by 2030.%%

3% Ex. FOH-6 at 14 (Joseph direct), citing International Energy Adgency (IEA), World
Energy Outlook 2016 (2016).

“0_Ex_SH-1 at 12 (Shippers-Direct).
“ Ex_ SH-1at 12 (Shippers-Direct)
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% Ex_SH-1 at 13 (Shippers-Direct).
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combination).**

b. Evidence—of Customer—Suppert-Forecasted Oil

Transportation Capacity from Western Canada

Enbridge contends that, if the CAPP projections are correct, then there will need to be

121.

additional oil pipeline capacity to transport the additional production.

Enbridge does not, however, accurately project the additional capacity from new non-

122.

Enbridge pipelines that are likely to be built if demand supports it.**° That includes
Kinder Morgan’s Trans Mountain Expansion Project (TMEP), currently under
construction, with its additional 590,000 barrels per day capacity, and TransCanada’s
KeystoneXL, expected to begin construction in 2018, with its 830,000 barrels per day

capacity.

The TMEP and KeystoneXL projects have received necessary requlatory approvals, and

123.

shippers have committed to long-term take-or-pay contracts for most of their capacity,
including the province of Alberta, which has committed to shipping the oil it receives as
royalty payments through KeystoneXL.

Even under high-price, high production scenarios like the CAPP forecasts, the additional

124.

capacity from those two already-approved pipeline projects will likely be able to absorb
the additional production. The more likely scenario is excess transportation capacity.

If CAPP’s projections are correct, and all oil shipments by rail are phased out, current

125.

pipeline capacity plus TMEP and Keystone XL results in a surplus of over 1.1 million
barrelf1 Per day in 2020, 803,000 barrels per day in 2025, and 220,000 barrels per day in
2030.

If 550,000 bpd of rail capacity—CAPP’s mid-range projection if pipeline capacity is

constrained—is added, current pipeline and rail capacity would exceed demand in 2020,
would show a 67,000 bpd deficit in 2025 and a 650,000 bpd deficit by 2030. Adding in
TMEP but no KeystoneXL means there would be no deficit until 2030; adding in both
would mean excess capacity of 1.656 mbpd in 2020, 1.353 mbped in 2025, and 770,000
bpd in 2030.%*

109 .
410 Ex. DER-4 at 30-31 (Fagan direct)(Enbridge assumes “a complete lack of pipeline

construction” for 14 vears).

41 Ex FOH-6 at 17 & Table 2 (Joseph direct).

412 1d. at 18 & Table 3
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If we assume that all existing western Canada oil projects are completed, but no new ones

127.

are started, and all oil shipments by rail are eliminated, there would be a 314,000 bpd
deficit if none of these pipelines are built. If, however, current rail capacity is utilized,
then no additional pipeline projects would need to be built, or, if either TMEP or
KeystoneXL are built, there will be excess transportation capacity.*"

Any excess transportation capacity would likely appear on the Enbridge Mainline system

128.

and not on TMEP or KeystoneXL because those pipelines have long-term take-or-pay
contracts with shippers for a large portion of their shipments, and Enbridge instead uses a
monthly nomination system which only requires shippers to pay if they actually use the

pipeline.**

Under any of these scenarios, apportionment should not be an issue on Enbridge’s

129.

Mainline system, either because future production will not be as high as Enbridge today
predicts, or other pipelines owned by other companies will take pressure off Enbridge’s
pipelines, or both.**®

Enbridge agrees that a new Line 3 “will not change the supply volume of Western

130.

Canadian or Bakken crude oil. It acts only to influence the transportation modes used by
and the distribution patterns of North American crude 0il,”*6

C. e)-Forecasted Demand for Oil in Minnesota and
the Region

According to CAPP, “PADD II (the region including Minnesota) is essentially saturated

with western Canadian and domestic U.S. supplies.”*’ Minnesota District (Minnesota,
North Dakota, South Dakota, and Wisconsin) refineries have been operating at near
100% levels of capacity utilization, and they have little room to expand crude oil runs.**®
CAPP acknowledges that the purpose of the proposed pipeline projects is not to serve the
PADD Il market, but to “enable large volumes to be transported to tidewater and reach
additional international markets.”**°

413 1d. at 19 & Table 4

414 Ex. FOH-6 at 17 (Joseph direct).

415 1d. at 22.

416 Ex EN-15, sched. 2, at 88 (Earnest direct).

417 Ex. FOH-6 at 21 (Joseph direct), citing Canadian Association of Petroleum Producers

(CAPP), Crude Qil Forecast, Markets & Transportation (2017) at 22.

418 Ex. DER-4 at 5, 14 & Fig. 9 (Fagan direct), citing Energy Information Administration.

419 Id
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Enbridge likewise acknowledges that, if the proposed new Line 3 is built, 60% of the 518

132.

kbpd of increased shipment on Enbridge would be shipped through Minnesota to other
pipelines exiting the Upper Midwest, 25% would displace pipeline shipments heading
north into the Upper Midwest, and 15% would displace rail transportation capacity
primarily to Chicago.**°

Based on Energy Information Administration estimates, consumer demand for petroleum

133.

in_Minnesota has declined by 19% since 2004*** Demand in Minnesota and its
neighboring states continues to decrease.*> There are no_significant oil refinery
expansions _underway in_Minnesota or the five-state region (Flint Hills is making
efficiency improvements, but acknowledges that the utilization impact will be at most

22,000 bpd.)

d. Forecasted alternative supplies for Minnesota
and regional demand

The other major available source for crude oil to meet Minnesota and regional demand is

134.

U.S. domestic production.

Average crude oil production in PADD 2 has increased from 1,121,000 bpd in 2012 to

135.

1,678,000 bpd in 2016, an increase of 557,000 bpd. Since 2010, PADD 2 crude oil
production has increased by about 1 million bpd.**

Average crude oil production in PADD 3 (the Gulf region) increased from 3,775,917 bpd

in 2012 to 5,472,000 bpd in 2016, an increase in 1,696,583 bpd.***

e. Summary

420 Ex  FOH-6 at 21 (Joseph direct): Muse Stancil, Enbridge Line 3 Replacement Market

Analysis (2017).

421 Ex. DER-4 at 29 (Fagan direct): Ex. HTE-2 at 38-39 (Stockman direct)

422 Ex HTE-4 at 38-39 (Stockman direct)

423 Ex. HTE-2 at 46-47 (Stockman direct)

424 Id.
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155.136 No shipper has submitted evidence that they will not be able to meet their crude

enefglyusupply—te—Enbﬁdg%’s—e&s%emePs—%Under federal IaW Enbrldqe is entltled to

recover its costs of service plus a reasonable return, and the Federal Energy Requlatory
Commission sets tolls on shippers to allow cost recovery. Against that standard, shippers
and pipeline companies like Enbridge can negotiate agreements to set toll rates, and

submit them to FERC for approval.**®

157 —Shippers-have-shown-suppert-for-the- L3R Program-through-the-Representative Shippers
Group” (“RSG”), a group claiming to representing more than 75 percent of total

throughput on the Enbridge Mainline,**® which-approved-theagreed to increased tolls
related to a new Line 3the-Program in 2014,:*° which

ef—the—FlFejeet—m—'Fms—was memorlahzed in the Issue Resolutlon Sheet (“IRS”) which is
attached to the CN Application. **

426 FERC Order 561 from 1993 lays out FERC’s oil pipeline ratemaking process.

https://www.ferc.gov/docs-filing/forms/form-6/overview/order-561.pdf

“¥_Ex EN-14-at 8 (Fleeton Direet).
e Ex. EN-71 3t 2 (FIEEth S QHFIHH:{Q' Ex-EN-14-3t8 (F|EE¥GH DiFEEH
429 Ex. SH-1 at 8 (Shippers Direct); Ex. EN-14 at 6 (Fleeton Direct).
430 Ex. SH-1 at 9 (Shippers Direct); Ex. EN-71 at 2 (Fleeton Summary).
% Ex EN-14-at 7 (Fleeton Direct).
2 £y EN-14-at 7 (Fleeton Direct).
% Ex. EN-14 at 7 (Fleeton Direct); Ex. EN-1, Appendix D (CN Application).
434 -
S S oI E Chinnne Pobutin 0o
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“take-0or-pay” contracts, shippers only have to pay tolls to Enbridge for crude oil
shipments they actually make on Enbridge pipelines.**® Agreeing to a surcharge on
FERC shipping tolls therefore does not entail any financial commitment.

139. Flint Hills Resources (“FHR”), owner and operator of the Pine Bend refinery in

Rosemount, Minnesota,-has filed-fHed-three-separate letters indicating its strong-support
for the Project.”*” FHR did not, however, intervene in the case, produce any witnesses or

documents, or make itself or any of its agents or employees available for cross-
examination, as it has in other cases before the Public Utilities Commission.

161:140. In_an ©a-August 16, 2017 letter,”®® FHR explained—said that the Pine Bend
refinery produces most of the transportation fuels used in Minnesota, a significant portion
of the fuels used in neighboring state, a significant percentage of the asphalt used in
Minnesota and across the country, as well as heating fuels and the refined products used
as building blocks in plastics, fertilizers, medicines and synthetic materials.**

163 FHR’s letters *** noted that they had had to deal with apportionment on the Enbridge

Mainline system, and said that if the new line 3 was not constructedR concluded-itsFirst

435 Tr. Vol. 9A at 23 (Kahler)(Nov. 15, 2017): Tr. Vol. 9A at 65 (Van Heyst)(Nov. 15,
2017).

436 -
ExEN-14-at 7{Fleeton Direct)-
37 See Ex. EN-56, Sched. 1 at 1-2 (Earnest Surrebuttal); Ex. EN-56, Sched. 1 at 4-5 (Earnest Surrebuttal);
Comment by Flint Hills Resources (Nov. 21, 2017) (eDocket No. 201711-137585-01).

38 These FHR letters are of course out-of-court statements offered for the truth of the
matter asserted—classic hearsay—and therefore have less evidentiary value.

%9 Ex. EN-56, Sched. 1 at 4 (Earnest Surrebuttal).
40 £y EN-56,Sched-1-at4{Earnest Surrebuttal).
*_Ex_EN-56.Sched—1 at 5-(Earnest Surrebuttal).
2 Ex. EN-56, Sched. 1 at 1 (Earnest Surrebuttal).
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Hine-3-is-netreplaced——Flint Hills Resources would likely be
compelled to explore other alternatives for meeting its crude oil
needs, including the possibility of receiving crude by rail, river
vessel, or perhaps other pipeline projects. [Emphasis added]
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168——The only other Minnesota refiner, the Andeavor St. Paul Park refinery, also filed a letter
of supportfor-the Project,-of support. stating:
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143. Neither FHR, Andeavor, nor any other refiner has, at any time, provided any evidence or
asserted that they have been unable to acquire the crude oil supplies they have needed
due to apportionment.

171 — Neither FHR, Andeavor, nor any other refiner has, at any time, provided any evidence or
asserted that apportionment has imposed any significant economic cost on them or

quantified any such costs. Adse-ircludednr-therecordand-demenstrating-customerand

commercial support for the Project are:
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144.
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“_See Ex- DER-4-Sched-1-at 4-{Fagan Direet).
% Ex. DER-7-Sched—1-at 4 {Fagan-Surrebuttal).
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“7_ExDER-7-Sched—1-at 11 {Fagan-Surrebuttal)-
%%EN%@M—LMQE&#M@%@M
m&%émm—m@m%m%
m&%m—%nmmm
MBFDER—Q&I—HF&g&H%prIe#M%H#ebHHaB—
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13 9

Ms._0’C 1 el lodeed_that | sis_did
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Overall, the forecasts in this record demonstrate that, while there may be a gap today
between _theoretically possible-ferecast Western Canadian crude oil supply and Enbridge

the—existing—pipeline—pipeline capacity, there is no gap between crude oil supply and
overall oil transport capacity because refineries in Minnesota and the Midwest are

operating at full capacity.

Moreover there is no reliable basis for concluding that western Canada oil production and

supply will continue to increase indefinitely. The most likely scenario is that western
Canada production will increase for a couple of years as projects already under
construction come on line, and then will flatten or quite likely decline over the life of the
proposed Project.

195.147. If crude oil demand is flat or declining over the next two decades, or if

additional pipeline capacity comes on line that can serve shippers that might otherwise
consider using Enbridge’s Mainline system, there may well be excess oil transportation

capacity, even if the proposed new line 3 is never built.-is-+mere-than-the-capacity-of-any
single-project.”> 222

196.148. Mr. Earnest’s’s analysis—demonstratedclaim that even with other additional

pipeline capacity — for example, if the Trans Mountain Expansion Project and
KeystoneXL project areis constructed and becomes operational — the Project will be fully
utilized->>* assumes that those other projects will bear the burden of the excess capacity.
The opposite is more likely to occur, since TMEP and KeystoneXL shippers will be

553 Ex. FOH-6 at 23 (Joseph direct)

% Ex. EN-37 at 4 (Earnest Rebuttal).
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committed to long-term take-or-pay contracts that they will want to fulfill before they
consider using a common carrier like Enbridge’s Mainline, 2

197.149. Witheut-Only if there is #nproved-no additional pipeline capacity out of Western
Canada, and production of western Canada crude oil increases at the rate CAPP projects
could therethe be a—previously—neted gap between western Canada production and
pipeline capacity wi—likelythat could drive higher Enbridge Mainline System
apportionment.; Thatwhieh-witaffectalcould motivate shippers_currently nominating
volumes on the Enbridge Mainline to seek other sources, including other pipelines, rail,
or U.S. domestic production.>®

198.150. Due to the common carrier nature of the Enbridge Mainline System, any further
increase in crude oil demand anywhere that Enbridge delivers crude oil — Chicago, Ohio,
or any of southbound pipelines to the Gulf Coast — wil-can increase apportionment,:>>’
but only if no new oil transportation capacity is available. If new oil transportation
capacity is available, then it can take pressure off the Enbridge Mainline and reduce or
eliminate apportionment. Higher apportionment on the Enbridge Mainline means that the
Minnesota refineries do not getget their crude oil deliveries from the Enbridge Mainline
that they have nominatedeut-back—more->°® and they may choose to trade with other

Enbridge shippers, use other pipelines, use rail, or find other sources such as U.S.

domestic production. quher apportlonment does not mean reflnerles cannot get the

crude oil they want , ] A .

559

199.151. Dr. Fagan and Dr. Joseph agreed that, even if the Minnesota refineries’ demand
remains flat, if other shipper demands increase, any resulting apportionment would result
in the Minnesota refineries hawng—the#—delwenesnot getting the deliveries they
“nominated” from the Enbridge Mainline. —redteed->*® Dr. Fagan and Dr. Joseph also
agreed that, if other pipeline capacity increased—either with specific pipelines coming on
line in Dr. Joseph’s testimony, or with a continuation of historic trends in Dr. Fagan’s
testimony—that would reduce the likelihood of apportionment on the Enbridge Mainline

system.

152. Looking forward, without the restered-additional capacity made available by the Project,
apportionment levels on the Enbridge Mainline System heavy crude oil lines could
increase but only if the supply and demand for western Canadian crude oil increases and

%% Ex. FOH-10 at 6-7 (Joseph surrebuttal)

%58 Ex. SH-1 at 15 (Shippers Direct).
7 Ex. EN-69 at 1 (Earnest Summary).
%58 Ex. EN-19 at 11 (Glanzer Direct).

9 ExEN-69-at-1 (Earnest Summary)-
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no other oil transportation capacity becomes available for some of Enbridge’s
customersare-expected-to-exceed-25-percentin-all-years-through2035.° The Minnesota
refineries say they would prefer not to see highse apportionment levels, but they do not
deny that they have been able to obtain the crude oil they need, they have not quantified
any additional costs from apportionment, and they have never suggested that, if some
Enbridge customers have the opportunity to go elsewhere,*®* that would not_directly
impact the Minnesota refineries, which rely on the Enbridge Mainline System for their
pipeline crude oil supply.>®

153. The forecast evidence therefore does not support Enbridge’s application for a certificate
of need. Western Canada production is likely to flatten or decline, crude oil demand in
Minnesota and the region is not likely to increase (and may precipitously decrease if EV
penetration accelerates), other oil transport capacity from western Canada is available
(and more is coming) to deliver crude oil to Minnesota and the PADD 2 region or to take
pressure off the Enbridge Mainline system by delivering crude oil to the Gulf Coast or to
export markets through other routes.

200:154. “Apportionment” does not mean shippers and refiners cannot get the crude oil
they need. It means that they cannot get as much as they have requested from one
particular source. Other sources are available, and Minnesota law does not privilege one
source of crude oil over another. The financial interests or competitive position of
Enbridge or western Canada crude oil producers is not relevant to a determination of
“need.”

%61 Ex. EN-37, Sched. 1 at 11 (Earnest Rebuttal).
>%2 Findings 144-45 supra.

%63 Ex. EN-30 at 4 (Eberth Rebuttal).
564 -
S BRI A e e et
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8.2. Effect—of —Conservation——Programs.Conservation

Programs, Particularly Transportation Electrification
and General Climate Policy, Will Reduce or Eliminate

Any “Need”.

204.155. As a common carrier, Enbridge does not buy or sell crude oil or petroleum
products. Rather, Enbridge serves as a transportation company that ships crude oil to
market where it can be refined. Therefore, Enbridge’s conservation efforts do not have
any impact on crude oil supply or deman

7
d.5 6

203:156. Looking beyond Enbridge’s efforts, various witnesses suggested—testified and
various reports admitted into evidence concluded that electric vehicles (“EVs”) would
result in a future, decreased demand for the refined products that may be produced by the
crude oil to be transported by the Project.>’® For example, Bloomberg New Energy
Finance projects that EV market penetration will reduce crude oil demand by
approximately 1 mbpd by 2025, and by approximately 3 million bpd by 2030.>"

576 Ex. EN-1 at 5-1 (CN Application).
58 Ex. HTE-2 at 64-65 (Stockman Direct); Ex. FOH-6 at 16 (Joseph Direct): Ex.HTE-3 at 14-18 and

Attach. LS-41 and LS-42 contains a list of reports noting the accelerating trend toward adoption of EVs.)-
°"9 Ex. HTE-2 at 64 (Stockman direct).
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“conservation programs” most likely to have an effect on the oil industry are new climate
policies. To keep global warming under 2 degrees Celsius, fossil fuel combustion must
decrease rapidly, likely to zero by mid-century. Climate policies therefore will have to be
implemented to accomplish those goals. Canada has begun that process, by requiring
provinces to adopt carbon pricing mechanisms, which should make western Canadian tar
sands production even less competitive.

204-157.

11.3. EffectofPromotional Activities.

205.158. The record contains no evidence suggesting that promotional activities undertaken
by Enbridge have given rise to the need for the Project.*®

’ ‘b'“.?. e SH'; ent "’l“'d II Iemnelel_lIaellltlles_ l"GEll RequFRg
be—tdeel ciole andl Becoope —oecnns Neode 1) ey

Current and Planned Facilities Not Requiring
Certificates of Need Can Meet State and Regional

206-159. Under Minn. R. 7853.0130(A)(4), the Commission must consider whether current
facilities or planned facilities not requiring a certificate of need and to which the
applicant has access can meet the future demand. Within this proceeding, the parties
evaluated whether Enbridge’s existing facilities, upgrades to Enbridge’s existing
facilities, and other proposed pipelines not crossing Minnesota, including Keystone XL,
Energy East, Trans Mountain Expansion Project, and a hypothetical pipeline paralleling
Spectra facilities could meet the alleged need met by the Line 3 Replacement-Expansion
Project.

%83 Ex. EN-1 at 4-3 (CN Application).
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¥ Ex-EN-38-at 7{(Glanzer Rebuttal).
8 Ex EN-38-at 7{(Glanzer Rebuttal).
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kb_pdf,gg . . . . ’

58_ExEN-38-at 7(Glanzer Rebuttal).
5°_ExEN-38-at 7(Glanzer Rebuttal).
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e:a.  Upgrades to Current Enbridge Facilities.
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160.

HTE witness Mr. Stockman testified that Enbridge could “significantly increase the
capacity of its Mainline System by expanding a number of its existing pipelines and
reversing Line 13, also known as the Southern Lights Pipeline, which currently transports
diluent from Illinois to Alberta.”®® Specifically, Mr. Stockman asserts that as much as
500 kbpd of additional pipeline capacity could be achieved through the following
projects: (1) Line 4 Capacity Restoration; (2) Line 13 Reversal; (3) BEP Idle; (4) System
Station Upgrades; and (5) System DRA Optimization.®*

. The—record-demonstrates—that -the projects
listed-in M- Stocl s direct tasti |

8% ExEN-24-at 21 (Eberth-Direct)-

Rebuttal).

% EvidHrg-Tr-\ol10B(Nov-—16-2017) at 45(Eberth)-

WE}E EN-38 3t 8 (G|anEfRES HSH' Ex_EN-38 SE?EQ 2 (G|35IZE: Reb HSB

QOSE! !-IE ||FE| Tr ”E| 10B (NB” 16 2QE|¥) at 45-46 (E|SE:FI)' Ex EN-24 at 21 (Ebe:tq D-I:EEQ
99_ExEN-24-at 21 (Eberth-Direct)-

810 Ex. HTE-2 at 32 (Stockman Direct). DOC-DER did-not-analyze this-issueMs—O’Connell-also-stated

. inelines. 610

811 Ex. HTE-2 at 28-36 (Stockman Direct).
0 ; - §

86



PUBLIC

DOCUMENT -

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED
. | . - . . . .

losi I ' bacl J :
ceobed—casaskar—Ts—sropesed—project dees
9 . ] ! :

kb, OtherNon-Enbridge Pipeline Alternatives.

2 £y EN-39-at 7-8-(Fleeton-Rebuttal).
84 Ex_EN-38-at 16-{Glanzer Rebuttal).
% Ex_EN-39-at 7-8-(Fleeton-Rebuttal).

7 Ex-EN-39-at 7-8-(Fleeton-Rebuttal).
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161. Asnetedprevioushy—therecord—demonstrates—thateven—ifWhen the Trans Mountain

Expansion proceeds and becomes operational, it will increase the oil transport capacity
out of the western Canada tar sands region by 550,000 barrels per day. The Keystone XL
pipeline will increase the oil transport capacity out of the western Canada tar sands region
by 830,000 barrels per day. Those pipelines will provide alternatives to the Enbridge
Mainline system for any current or future Enbridge shipper who wishes to transport crude
oil from western Canada to “tidewater” and international markets. Keystone XL will
provide an alternative for current or future Enbridge shippers who wish to transport crude
oil from western Canada to Gulf Coast refineries and export terminals. °%°

219.162. If shippers choose to use TMEP or KeystoneXL instead of the Enbridge Mainline
system, that will take pressure off the Enbridge Mainline system and reduce the
likelihood of apportionment and reduce any costs due to apportionment borne by
refineries in Minnesota or the region.®”® A new pipeline that does not deliver crude oil to
Minnesota customers can still benefit Minnesota customers by reducing competition for

capamtv on eX|st|nq plpellnes appemenmem—\muwkeeeu#en—the—MaJMm&absen{—the

620 Ex FOH-6 at 16-19 (Joseph direct)

621 Id

2 Ex_ EN-39-at 5-6-(Fleeton-Rebuttal):
84 Ex EN-39-at 5-(FleetonRebuttal).
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164. FheremainingAnother alternative would be to use rail to move the-additional Western

165.

Canadian crude oil to offset the impact of apportionment on Midwest refineries.
According to CAPP, in Western Canada, “rail provides the means of transportation for
supplies that exceed the major pipeline capacity exiting Western Canada and the demand
of Alberta and Saskatchewan refineries.”®® The current rail-loading capacity originating
in Western Canada is 754 kbpd.®** Canada’s NEB publishes data on Canadian crude oil
exports by rail. On average, approximately 133 kbpd of Canadian crude oil was exgorted
by rail in the flrst half of 2017 versus about 86 kbpd in the flrst half of 2016 632 As

H%FH&H#&—FH&H—EHE—PFGF)GI—R&H can therefore a55|st with bottlenecks that mlqht occur

even after new pipelines like TMEP or KeystoneXL are in service. 633

Another alternative is to turn to increasing U.S. domestic crude oil production. Refiners

like FHR not long ago depended on imported crude oil from the Mideast, shipped north

% Ex_ EN-39-at 5-(Fleeton-Rebuttal):
8 Ex_ EN-39-at 5-(FleetonRebuttal):
¥ Ex-EN-38-at-13{Glanzer Rebuttal).
8 Ex_ EN-39-at 6-(Fleeton-Rebuttal):
830 Ex. SH-1 at 7 (Shippers Direct).

831 Ex. SH-1 at 7 (Shippers Direct).

832 Ex. SH-1 at 7 (Shippers Direct).

633 Ex. FOH-6 at 17-19 (Joseph direct)
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from the Gulf Coast. Then they shifted to western Canada crude oil sources. Now, as
western Canada crude oil sources become less and less cost-competitive, they may
choose to turn to typically lighter U.S. domestic crude sources.

223.166. The increasing availability of alternative sources for crude oil for refineries in
Minnesota and the region tilts decisively away from a finding of “need” for the proposed
Project.

Resourees-The Project, by Encouraging High-Cost Tar

Sands Oil, Is Not An Efficient Use of Resources

167. Under Minn. R. 7853.0130(A)(5), the Commission considers the effect of the Project in

making efficient use of resources.

168. Western Canada tar sands oil extraction is relatively high-cost—still well over current
crude oil prices—and not currently cost-competitive with other oil sources like U.S
domestic crude. Investing in infrastructure to support less-competitive sources of crude
oil is not efficient.
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8% £y EN-19-at 15 (Glanzer Direct).
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bl Analysis—of-Alternatives:There Are More Reasonable and Prudent

Alternatives to the Proposed Project

224-169. The second criterion used by the Commission in assessing a CN requires
consideration of whether a more reasonable and prudent alternative to the proposed
facility has been demonstrated by a preponderance of evidence in the record.®*®

| 225.170. To determine whether such a preferred alternative has been established, the
Commission examines: (1) the size, type, and timing of the proposed facility compared to
those of reasonable alternatives; (2) the cost of the proposed facility compared to the
costs of reasonable alternatives; (3) the effects of the proposed facility upon the natural
and socioeconomic environments compared to the effects of reasonable alternatives; and
(4) the expected reliabilitg/ of the proposed facility compared to the expected reliability of
reasonable alternatives.®

8% Minn. R. 7853.0130(B)._ The findings relating to alternative sources of crude oil for refiners in the
region in the previous section are all relevant to the consideration of this factor as well.

%% Minn. R. 7853.0130(B).
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| 171.  The following alternatives were identified and analyzed in this record: (1) the Project; (2)
continued use of Existing Line 3 (also termed “No Action™); (3) System Alternative 04
(“SA-04”); (4) rail; and (5) truck. In addition to the alternatives identified during EIS
scoping and analyzed in the EIS, other parties and DOC-DER have provided Hmited
information in this record concerning other alternatives.

: Inypletlleuea_l alte'ﬁ' ratives su_ellla_s "? pothetical pipelines

2:1.  The Project.

a. Size, Type, and Timing.

226-172. The Project is a 36-inch crude oil pipeline engineered to operate at an average
annual capacity of 760 kbpd. Enbridge has estimated a two to three year construction
timetable.

ab. Cost.
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| 227:173. The Project is a private investment that is anticipated to cost $2.1 billion in
Minnesota, $2.6 billion in the U.S., and $7.5 billion overall.*®®

| |.|. ..554

ac. __ Effects Upon the Natural and Socioeconomic

Environments.

174. The portion of the Project that does not follow the existing Enbridge Mainline corridor
will travel through areas with high surface water quality, vulnerable groundwater
resources, over 80% retention of pre-settlement wetlands, fish, wildlife, and wild rice
habitat.®®

175.  Construction of the Project will do some damage to the natural resources in the areas
through which it passes. The Minnesota DNR listed the unique features that might be
affected by the Project’s construction:

e 2202 acres of forest;

e 46 acres of rare native plant communities;

e 440 acres of forested and scrub/shrub wetlands;

e 23,198.6 acres of wildlife conservation lands;

e 26,382 acres of land with high groundwater contamination susceptibility®®

——The Minnesota Pollution Control Agency (MPCA) identified greater risks involved in
opening up new pipeline corridors, and observed that the Project crosses a number of
unaltered, natural watercourses, areas of high or very high erodibility, land with a
relatively high percentage of high or highest groundwater vulnerability.®®’

863 Ex. EN-24 at 6 (Eberth Direct); Ex. EN-1 at 2-5 (CN Application).
664
Ex—EN-39-at 4-(Fleeton-Rebuttal).

%55 Ex. FOH-7, maps 1-24 (Smith direct). The final environmental impact statement
(FEIS) prepared by DOC-EERA, Ex. EERA-29, lists the natural resources through which the
Project would run.

%% DNR comment letter, November 22, 2017. In all these cases, the potential impact
from the Project is greater than the potential impact from SA-04.

67 MPCA comment letter, November 22, 2017. In all these cases as well, the potential
impact from the Project is greater than the potential impact from SA-04.
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176.

177. Operation of the Project will create a new if unquantifiable risk of oil spills in those same
areas.

178. Crude oil contains several toxic compounds that can pose a threat to human health and
wildlife, particularly the aromatic hydrocarbons referred to as “BTEX”—benzene,
toluene, ethyl benzene, and xylenes.®® Plants can be highly vulnerable to oil spills, with
recovery often very limited or not occurring at all.*®® Fish kills are common, along with
longer-term habitat degradation and sublethal effects.®”® Amphibians and reptiles can be
killed, especially if oil pools after a spill.°* Birds are highly susceptible if they get
oiled,®” as can be semi-aquatic mammals.®”® Wild rice is a very delicate crop that is very
vulnerable to oiling or otherwise being disturbed. ®"*The effect on land and resource use

“can vary from permanent or temporary suspension of use to evacuation and loss of
-~ 2675
life.”

179. Drinking water sources can be affected when groundwater or surface water is
contaminated.®’®

180. Qil spills can significantly affect recreational, environmental, visual, and cultural uses of
parks and recreation areas. Crude oil spills can lead to temporary and long-term closures,
and restricted access to recreation resources. Impacts on fish, vegetation, and scenic
views can be short-term or long-term. And economic damage, particularly to the tourism
industry, can persist a very long time if diminished public perception of an area occurs.®”’

%68 Ex. FOH-13 at 24, 60-61 (National Academy of Sciences, Spills of Diluted Bitumen
from Pipelines).

%59 Ex. EERA-29 at 10-40.

670 |d. at 10-41, 10-42.

71 1d. at 10-43.

672 Id
673 Id

74 1d. at 10-93.

75 1d. at 10-45.

%7 |1d. at 10-84.

77 1d. at 10-96.
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181. Diluted bitumen, which will be the bulk of what will travel through a new line 3, poses
unique risks if it spills.

228—As it weathers—as the diluent evaporates—the density of “dilbit” can increase to more
than the density of water, which means it can sink to the bottom of a waterbody, as it did
in Enbridge’s 2010 spill near Marshall, Michigan. If dilbit comes into contact with even

a small amount of suspended sediment, it can sink even if its density is less than

183. Dilbit is also more adhesive than conventional crude oil. It can stick to animals, aquatic
vegetation, and rocks, and its adhesive properties can greatly complicate cleanups.®®

184. Oil spills on land typically do not spread very far, but once oil comes into contact with
water, it can spread rapidly.®®

185. It can persist for years despite cleanup efforts. The Marshall, Michigan spill reached a
reservoir 60 km away called Morrow Lake, and an oil sheen appeared for several years
after in the warmer months.®®*

186. In coarse soil conditions, and especially with shallow aquifers like the ones the Project
will run through, spilled oil can reach the groundwater and will then move along the
downward groundwater gradient. It can persist as well. At the 1979 Bemidji spill site,

%% ExEN-30-at 8(Eberth-Rebuttal).
% £y EN-30-at 8-(Eberth-Rebuttal).
%81 |d. at 28-29.

%82 |d. at 30-31.

683 |d. at 41

%4 1d. at 53.
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there is still a substantial amount of oil in the subsurface despite five years of remediation
and over 30 years of natural degradation.®®®

%85 1d. at 51.

688_Ex—EN-30-at- 8-(Eberth-Rebuttal)-
87_Ex—EN-30-at 8-(Eberth-Rebuttal)-
%8 _Ex EN-50-at 9-(Lee Rebuttal).
8 Ex EN-50-at 11 {l-ee Rebuttal).
80 ExEN-50-at 11 -{l-ee Rebuttal).
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With respect to impacts on the socioeconomic environment, there is no evidence that
construction of the Project will have significant net economic benefits to the Minnesota
economy.®*® The estimated Project construction cost for the portion located in Minnesota
is approximately $2.1 billion.®® Enbridge’s witness, Dr. Lichty, testified that tFhis
private investment in Minnesota would createis—anticipated—to—be—respensible—for an
estimated 13,604 jobs, $864,721,326 in labor income, and total economic output of
$2,253,696,670.%

Dr. Lichty’s job estimate is inflated by multiplying the annual job impact from his model

189.

by three, for three years of construction. Once in operation, the Project will employ very
few.

Dr. Lichty acknowledged that his analysis did not consider costs at all—on the

190.

environment, on the state’s worker shortage, or on existing businesses and their
employees. He did not evaluate the opportunity costs of shifting labor resources to
pipeline construction instead of other projects in a full-employment economy. And Dr.
Lichty agreed that spending money on cleaning up a major oil spill would be an
economic benefit to Minnesota as well.®*

Dr. Lichty attempted to measure economic activity, not economic benefits. As Dr.

Joseph testified:

The method that Dr. Lichty used simply tallies up the spending

associated with a project, the employment needs of the project, and the

tax revenues to be paid by a project and its employees but provides no

information on whether any of these impacts are actually net gains to the

Minnesota economy.

699

191.

On the other hand, there will be direct costs imposed on Minnesota consumers. The

capital costs of the Project will be borne by a shipping toll surcharge of 49 cents per
barrel for the first ten years and 46 cents for the remaining five years, based on delivery

8% Ex, EN-11 at 2 (Lichty Direct).
87 Ex. EN-11 at 2 (Lichty Direct).

%% Tr.Vol. 1B at 164-65 (Lichty)(November 1, 2017)

69 Ex. at 11-12 (Joseph surrebuttal)
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to Clearbrook. Shipping toll surcharges on deliveries to Flanagan, Illinois will be 89.5
cents per barrel in the first ten years, and then 84.5 cents in the final five years.’®

Shippers will pay those extra tolls initially, but those costs will be passed on to Minnesota
consumers. Enbridge estimates that the cost will be between $693 million and $1.1
billion over 15 years based on shipments to Minnesota refiners. Minnesota is integrated
into _the regional market, and so if the higher shipper toll surcharges for Flanagan
deliveries is incorporated, the cost to Minnesota consumers will be $1.6 billion over the
f5 years of the agreement with shippers.”.

701 Id
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: III_|es| e_l_l melmgsﬁ_l elﬁudel an-—extensive —discussion QII tll'e

6:2.  “No Action.”

193. It does not appear that any party supports the-status-gue—e--the continued operation of
the existing Line 3 at its current reduced capacity. The parties have long disputed
whether continued operation of existing line 3 is afthe “No Action” scenario, because
they dispute what would most likely happen if the CN and RP are denied. Nevertheless,
the record evidence Enbridge submitted on continued operation of the existing line 3 can
be summarized.)-

b.a. __Size, Type, and Timing.

236-194. If Under—the-No-Action-seenario,—Enbridge wereweuld continue to operate the
existing Line 3 at its current rreduced capacity (390 kbpd) , it would be required to-and
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| conduct_flﬁeuthousands of integrity digs necessary to continue the safe operations of the
pipeline.

237-195. Enbridge performed over 950 excavations in the last 16 years on Line 3 in the
U.S. and is forecasting approximately 7,000 excavations in the next 15 years just-to keep
Line 3 operating at a reduced capacity.”** Line 3 in the U.S. was built in 1962/1963 with
two characteristics that make this pipeline particularly susceptible to integrity threats.’*?
The first characteristic is that the majority of the coating on the outside of the pipe is
polyethylene (“PE”) tape, which has been found to dis-bond from the pipe, making the
pipeline more susceptible to both external corrosion and stress corrosion cracking
(“SCC”)."® As aresult, Line 3 in the U.S. has: external corrosion on over 50 percent of
its pipe sections between welds (referred to as “pipe joints™); ten times as many corrosion
anomalies per mile (with a depth of more than 20 percent of the pipe wall thickness) than
any other Enbridge pipeline in the same corridor; and SCC affecting over 15 percent of
the pipe joints, and five times as many SCC anomalies per mile (with a depth of more
than 10 percent of the pipe wall thickness) than any other Enbridge pipeline in the same
corridor.”™* To fully address external corrosion issues, it would be necessary to remove
and replace all of the dis-bonded PE-tape coating, which would not be accomplished
through the current dig and repair program.”® The second characteristic that has made
Line 3 susceptible to integrity threats is that on Line 3 in the U.S., 53 percent of the
longitudinal welds are flash welded, which was a pipe manufacturing process that has an
inherently higher susceptibility to the formation of defects along the seam of the pipe.’*°
Because of the time-dependent threat of external corrosion, it is expected that the
frequency and quantity of maintenance activities will increase in an exponential fashion
with associated landowner and environmental impacts, and sometimes interruptions to
the operation of the pipeline.”"’

| 238.196. The Consent Decree requires Enbridge to limit the maximum operating pressure
on the original Line 3 unless it chooses to conduct a hydrostatic pressure test.”*® If the
existing Line 3 is not taken out of service by the Consent Decree’s December 31, 2017
deadline, the Consent Decree imposes additional requirements on its continued
operation.”™®  These requirements include the completion and validation of in-line

10 Ex. EERA-29 at 4-6 — 4-7 (FEIS); Ex. EN-12 at 23-34 (Kennett Direct).
"1 Ex. EN-68 at 2 (Kennett Summary).

"2 Ex. EN-12 at 12 (Kennett Direct).

"3 Ex. EN-12 at 12 (Kennett Direct).

"4 Ex. EN-12 at 12 (Kennett Direct).

™5 Ex. EN-12 at 29 (Kennett Direct).

18 Ex. EN-12 at 12-13 (Kennett Direct).

7 Ex. EN-32 at 4-5 (Kennett Rebuttal).

8 Ex. EN-30 at 18 (Eberth Rebuittal).

™9 Ex. EN-30, Sched. 1 at 26-27 (Eberth Rebuttal).
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inspections annually for crack, corrosion and geometry threats (Enbridge currently
inspects every 12 to 18 months) and completion of identified repairs.’

eb. Cost.

The 7,000 integrity digs currently forecast for the existing Line 3 in the U.S.
(approximately 6,250 of which would be in Minnesota) over the next 15 years are
anticipated to cost approximately $2 billion.”® Under FERC Order 561, those costs
would likely be recoverable from Enbridge’s customers through shipping tolls. If other
pipelines to serve shipper needs come into service, those additional costs may be spread
among fewer shippers than before. With those additional pipelines, shippers may
ultimately pay less under the terms of typical take-or-pay contracts.

e-c.  Effects Upon the Natural and Socioeconomic
Environments.

year, integrity digs along the existing Line 3 right-of-way. —When Enbrldge conducts an
integrity dig, it excavates a portion of the plpellne for a visual and potential physical
examination, which disturbs the environment.”® Integrity digs may result in stormwater
discharges, increased noise levels (equal to that of construction of the Project), and
emissions, such as dust.””® An integrity dig can take from two days to two weeks,
depending on the nature of the site and the results of the visual examination.’?’ Because

20 Ex. EN-12 at 24 (Kennett Direct) and Ex. EN-30, Sched. 1 at 29-30 (Eberth Rebuttal).
21 Ex. EN-12 at 24 (Kennett Direct).

72 ExEN-46-at4-(Bergland-Rebuttal).

725 Ex. EN-9 at 7 (Bergland Direct).

726 Ex. EN-9 at 7 (Bergland Direct).

2T Ex. EN-9 at 7 (Bergland Direct).
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of the large number of integrity digs currently forecasted to be necessary for the
continued safe operation of the existing Line 3, the-no-action—alternativecontinuing to
operate the existing line 3 would have ongoing, year-after-year impacts on the human and
natural environments.”?® Depending on the locations of the required integrity digs, it is
possible that the same landowners would be impacted in multiple years. "%

| 241:199. The analysis indicates that these 6,250 integrity digs would be required on
approximately 858 tracts, or about one-half of all existing Line 3 tracts.”*® Within the
Chippewa National Forest (“CNF”) and on the Leech Lake and Fond du Lac
Reservations, an estimated 484 digs would be required over the next 15 years.”*! The
FEIS indicates that the duration and magnitude of the impacts associated with the Project
and CN Alternatives vary depending on the specific resource. In the case of the Project
and continued use of the existing Line 3, both could potentially damage forests, wild rice,
and fish and wildlife habitat.”*

| 242.200. Specifically, an estimated 145 digs would be required within CNF which is home
to more lakes and wetlands than any other national forest.”® Integrity digs may result in
stormwater discharges, increased noise levels (equal to that of construction of the

PI‘O]ECt) and emissions, such as dust Even—a#e#ee—ndaetua—these—é@@@—wﬁegmy—mg&

243.201.  Additionally, if the CN and RP for this Project are not granted, or even if they are
granted, under-the-no-action-alternative—some ef-the-crude oil transperted-by-the-Project
would I|kely be shipped via ra|I or truck with resulting environmental impacts.™

728 Ex. EN-9 at 7 (Bergland Direct).

2% Ex. EN-9 at 7 (Bergland Direct).

0 Ex. EN-46 at 7 (Bergland Rebuttal).
31 Ex. EN-46 at 7 (Bergland Rebuttal).
32 Ex. EN-46 at 7 (Bergland Rebuttal).
733 Ex. EN-46 at 10 (Bergland Rebuttal).
35 Ex. EN-9 at 7 (Bergland Direct).
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244.202. In FEIS Table 10.7-2, the-Projectfaresbetter-than-the-continued use of existing
Line 3 fares poorly for all categories related to “high-quality water resources, both

surface waters and ground waters” — fewer-more potentially exposed resources of concern
in the categories of HCA unusually sensitive ecological areas, HCA drinking water
sources, and drlnklng water AOIs Tables 10 7-2 and 10.7- 3 conclude thatthat—the—FlFe}eet

the event of an unant|C|pated release of crude oil, as—eempamd—t&approxmately 270,000
acres of resources-for could be affected with continued use of existing Line 3 (FEIS, page

10-148).7% Fhe-FEIS-conclusions-indicate-that continuing-to-operate-Line-3-witl-resultin
more potentially exposed resources of concern than the Project.

738 Ex. EN-46 at 5 (Bergland Rebuttal).
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. rod toful e .
is-notapproved.'*
¢-d. _ Reliability.

p+pelfme—Even though Enbrldqe clalms itis p035|ble for Enbrldge to actlvely manage the

integrity of a 50-year-old pipeline with known deficiencies, its reliability would be less
than ideal. In comparison, a-newer pipeline-wiHs typically have mueh-less susceptibility
to integrity threats based on the beneflts of modern materials, manufacturing methods,

construction, and mspectlon practlces " Othergovernments—that-haveconsidered-the

T Ex. EN-51 at 19 (Mittelstadt Rebuttal). Of course, there is no reason newer pipelines have to be

Enbridge pipelines.
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eeenemy—and—mat—ape—&Lse—e*peeted—te—see—gmenm

.I - .mq:l. - Il f I FF

10.3.  SA-04.

248.204. SA-04 is a potential alternative to the Project that would transport western Canada

205.

crude oil to the PADDeeneeptual 1 region along an existing natural gas pipeline corridor,
the Alliance corridor co-owned by Enbridge. As with the proposed Project, the crude oil
going through SA-04 would ultimately go to customers in the PADD Il region and then

on to refineries and export terminals on the Gulf Coast.pipetine-alternative-to-a-different

endpoint than the Project. A significant majority of SA-04 is located outsidewould travel
through —Minnesota—n—North Dakota, Minnesota, lowa, and Illinois, and would then

connect to pipelines going to Midwest and eastern Canada refineries, and to the Guf
Coast..”®

SA-04 is—net an alternative to the Project that would reduce the potential threat to
sensitive _and often irreplaceable natural resources in central Minnesota.. SA-04
woulddeesnot meet the purpose and need of the Project, which is to increase crude oil
transportation capacity from western Canada to the Midwest, eastern Canada, and the
Gulf Coast. SA-04 would take pressure off the existing Enbridge Mainline and make

758 Ex. EERA-29 at 4-8 (FEIS).

107



PUBLIC DOCUMENT -
HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED

apportlonment less Ilkely Contrary to Enbrldqe S posmon 7% No-individual with

WGH-ld—h&Fm—MH&Hese%a—S—P%ﬁﬁeHes—m—FHﬁhef— SA 04 does not Fedueeemmenmental

and-human—impacts—since—f-it-ever-occurred—it—would-mean more than 500 miles of
additional pipeline compared to the Project., if one considers the fact that both SA-04 and

the proposed Project are intended to transport oil to lllinois.

ec.  Size, Type, and Timing of Facility.
249.206.  SA-04 is—a-hypethetical-system—alternative-that-would-completelywould bypass

Clearbrook, Minnesota, and Superior, Wisconsin. No pipeline company has proposed to

build SA-04, seek-does-net-have commercial support, complete hasrnet—been—wbjeeted
to serious route study, apply for o permits,tting or acquire landland-acquisition.”

250:207. Considering the full route from western Canada to an lllinois terminal, SA-04
would require a pipeline of approximately 800 miles in length, with approximately 250 of
those miles in Minnesota.”®® It would require approximately 16 pump stations and
numerous mainline valves.”® Overall length, pump stations and valves would be roughly
similar to the Project if the Wisconsin and Illinois segments are included

251—208 SA-O4Ne—pany4eae4&eens#uetéA—94rse4he4hﬂJng—eﬁan+mwe&da%e—B

Menaﬁed—need—%—lt would not deliver to reflners in anesota and Wlsconsm that rely
upon the Enbridge Mainline System, but it would take pressure off the Enbridge Mainline
because it would meet the needs of some current Enbridge Mainline customers. - As
such, the Minnesota refiners would lgainese a substantial portion of the available
shipping capacity on the Enbridge Mainline System, but would not stiH-bear the increased
cost, because those costs would be borne by the downstream customers SA-04 would

—L See ExEN-14-at 11 EHEEIS% D-IFE‘.EH' Ex SH-1 3t 0 (Sqipays D-IFEGH' Ex EN-37 SE%Ed 1 at-39-40
{Earnest-Rebuttab-

7°_ExEN-24-at 21 (Eberth-Direct)-

7 ExEN-24-at 21 (Eberth-Direct)-

762 Ex. EN-45 at 24 (Simonson Rebuttal).

763 Ex. EERA-29 at 4-9 (FEIS).

64 Ex. EERA-29 at 4-8 (FEIS).
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More specifically, SA-04 would:

Reduees—Increase the percentage of the Enbridge Mainline capacity
available to Minnesota (and Wisconsin) refineries; by—359kbpd—{(the

it of the exicting Li ¢ 200 khpe )

Reduees-Increase the adequacy of crude oil supply to Minnesota and other
Midwestern refineries due to lowerhigher apportionment levels_on
Enbridge’s Mainline, due to SA-04 displacing volumes of crude oil that
might otherwise be nominated for the Enbridge Mainline ;

Reduees-Increase the reliability of crude oil supply via pipeline to the
Minnesota refineries because they would no longer have to compete as

much for pipeline space; there—are—fewer—pipelines—connected—to
Clearbrook:

Inereases—Exempt the Minnesota refineries from paying additional
shlppmq tolls for a new Llne 3 project. SA- 04 the—uanspeﬁanen—eest

%he—lcugher—capltal costs would be borne by non- Mlnnesota reflners or

customers.efSA-04:
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253-210. Enbridge estimates that SA-04 wouldis-estimated-te cost-approximately-$3-billion
more than the Project, if one does not include the costs of providing additional pipeline
capacity to transport the additional crude oil running through a new Line 3 south of
Superior to lllinois. In any event, however,t{approximately-$5-5-bitlion—everalin-the
U-S)."*__As neted-abeve—this would result in no increased costs to shippers on the
Enbridge Mainline System;-even-those-shippers (like the Minnesota refiners) that would
not have access to deliveries from SA-04.

e.  tmpaets—Effects _on the Natural and
Socioeconomic Enwronments—ef—the—Flrejeet

WEven-with respect to environmental impacts, SA-04 does-+rot compare favorably to the
Project. TRather—the record evidence, particularly from Minnesota’s natural resource
agencies (the department of natural resources and the pollution control agency)
establishes that SA-04 could beis+et a feasible and prudent alternative, and bethe-Project
is more consistent with the public health, safety, and welfare.

255.211. As described in the FEIS, approximately 70 percent of SA-04 is located outside of
Minnesota in North Dakota, lowa, and lllinois.”"* Its total length is approximately 800
miles, not appreximatehyr-450-miles-longer than the Proposed Route if one includes the
pipelines running south from Superior to Illinois that would carry the oil from the new
line 3. As the Minnesota DNR noted, many of “t-he comparisons in the FEIS between
the proposed Project (not including the corridor from Superior to Illinois) and SA-04
(which does include a corridor all the way to Illinois) are from apples to oranges and are
not particularly useful. The DNR comparisons, on the other hand, provide much more
useful information:

Natural resources Enbridge proposed SA-04 Additional notes
topic route
Long-term to 2,202 acres 161 acres Forests are one of
permanent only two vegetation
construction-related cover types for which
impacts for loss or the FEIS identified

°_Ex-EN-38-at 9-(Glanzer Rebuttal).

™ Ex. EN-46 at 14 (Bergland Rebuttal).

72

“Ex—EN-46-at 14-(Bergland-Rebuttal).
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alternation of forests

major construction-
related impacts

Long-term to 46 acres 3.6 acres Rare native plant
permanent/major communities was one
construction-related of only two vegetation
impacts for loss or cover types for which
alteration of rare the FEIS identified
native plant major construction-
communities related impacts
Short-term/minor 2,734 acres 10,317 acres Long-term/permanent
construction-related major impacts to
impacts for loss or forests and rare native
alteration of croplands plant communities
and pastures compared to short-
term minor impacts to
croplands and pasture
represent a key
tradeoff between the
APR and SA-04 for
loss or alteration of
vegetative cover.
Long-term/major 440 acres 34.2 acres Potential impacts to
construction-related forested and
impacts to forested ad scrub/shrub wetlands
scrub/shrub wetlands were the only
construction-related
wetland impacts that
the FEIS classified as
potential major
impacts
Short-term/minor 178.2 acres 252.4 acres A difference of over

construction-related
impacts to emergent
wetlands

400 acres of long-
term/major impacts to
forested and
scrub/shrub wetlands
compared to a
difference of less than
100 acres of short-
term/minor impacts to
emergent wetlands
represents a key
tradeoff between the
APR and SA-04 for
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wetland impacts

Wildlife Conservation

23,198.6 acres

Lands within 0.5
miles

38,353.6 acres (The

34,806.8 acres of

DNR has identified

FEIS-identified

3,546.8 acres for SA-

wildlife conservation

04 as the more

appropriate
comparison.

lands within 0.5 miles
of SA-04 are
associasted with the
USFWS’s Dakota
Tallgrass Prairie
Management Area.
These ~35,000 acres
are all within
Richland County
North Dakota and
represent the area
where USFWS is
authorized to purchase
conservation
easements, not the
acreage of actual
easements. Including
this acreage in the
comparison of
wildlife conservation
lands misrepresents
the level of potential
impact for SA-04.
Removing this
acreage from the
comparison results in
3,546.8 acres of
wildlife conservation
land within 0.5 miles
of SA-04, compared
to 23,198.6 acres of
wildlife conservation
land within 0.5 miles
of the APR.

Short-term to long-

227 (192 in

term/minor
construction impacts
from waterbody

Minnesota)

636 (172 in
Minnesota)

The greater number of
waterbody crossings
for SA-04 is
associated with the
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Crossings

longer length of SA-
04.”” The FEIS
clearly states that
simply counting the
number of crossings is
insufficient to fully
characterize the level
of potential impact.
The sensitivity and
quality of the
waterbodies must also
be considered.
Section 5.2.1.2.3 of
the FEIS provides a
regional analysis of
the quality of existing
surface water
conditions that also
needs to be
considered.

Regional Analysis of

The APR takes a route

System alternative

It is critical to

the Quality of

Existing Surface
Water Conditions

south of Clearbrook

SA-04 lies primarily

consider these

following an existing

in an agriculture-

pipeline right-of-way,

dominated area and

important differences
in the quality of the

and then follows an

generally has surface

surface waters being

existing transmission

water resources of

crossed, though these

corridor easterly
toward Carlton. The

poorer quality.
Landscape features

differences are ore
difficult to quantify

APR passes through a

such as ditching or

than the number of

large number of
streams, lakes
wetlands, and

accompanying
resources, which are

altered landscapes are

crossings. It is clear

indicators of poorer

that the potential

water quality. These

impact of the

indicators are
frequently seen in the

additional water
crossings associated

generally of high
guality. The APR is

south and west
portions of

located within 0.5

Minnesota. These

with SA-04 are at
minimum partially
offset by the lower

miles of 17 wild rice

areas tend to rate low

quality of surface

lakes, 17 trout
streams, 8 lakes of

in perennial cover,

waters along SA-04

terrestrial habitat

high and outstanding

guality and

relative to the APR.

B The Enbridge pipelines between Superior and Illinois through which most of the

additional oil carried by a new Line 3 would travel cross many waterbodies as well.
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biological connectivity, reducing
significance, and 4 overall watershed
tullibee lakes. health.
High Vulnerability 25,765 acres 30,101 acres The FEIS identified
Water Table Aquifers all potential impacts
(in MN) from construction and
operation (excluding
accidental oil
releases) as negligible
or minor.
High Groundwater 26,382 acres 4,674 acres The FEIS identified

Contamination
Susceptibility (in MN)

all potential impacts
from construction and
operation (excluding
accidental oil
releases) as negligible
or minor.
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7 Ex. EN-46-at 14-16-(Bergland-Rebuttal).
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257.212. Section 5.2.2.2.3 of the FEIS acknowledges—states that SA-04 as described in

scoping would pass through approximately 76 miles of karst conditions, extending from
southeastern Minnesota through lowa and ending in northwestern Illinois. Section
5.2.2.2.1 of the FEIS indicates that the Preferred Route does not cross karst
topography.’’’

| 258.213. On pages 5-14 and 5-18, the FEIS describes the high vulnerability of karst

aquifers to contamination and structural changes with ground disturbance, including
induced sinkhole formation and alteration of groundwater flow. There are additional
potential impacts related to constructing in karst terrain, including impacts to surface

water features and W|IdI|fe and thelr habltat On—pageé—%@g—the—FEIS—menﬂens—algme

identify-the karst topegraphy-issue-as-a-problem-"**All parties agree that ideally pipelines

running through karst topography should be avoided or minimized.

214.  The Kkarst potential i a B i i
feréA—M—m—lewa—as—weLmerom SA- 04 as descrlbed in scopmq can be S|qn|f|cantlv
reduced with minor route adjustments. DOC-EERA and DNR evaluated a modified
version of a small segment reroute near the Minnesota-lowa border FOH had proposed,
which would put more of the route through areas with thicker glacial sediment over
70_Ex EN-46-at 16-(Bergland-Rebuttal)-

""" Ex. EN-46 at 17 (Bergland Rebuttal).

8 ExEN-46-at 17 (Bergland-Rebuttal)-

°_Ex-EN-46-at 17 (Bergland-Rebuttal)-

70_ExEN-49-at 5-(Wuolo-Rebuttal).

781 E}E. EN 46 at EI? EBE:E“HE RE|G| ttal)' see E FQ” z at 3 4 (Sqq-ltfl D-FEEI)' EBE. ||:FE J at 4 5 (’H'Eff-ltt

Direct).
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soluble bedrock. That would reduce but not eliminate the risk of a spill in karst
topography.’®

259.215. The APR would not travel through karst topography in Minnesota, but the oil it
would transport would travel through a substantial amount of karst topography in
Wisconsin and Illinois as it proceeds south from Enbridge’s terminal in Superior.’®*

260:216. . A
RFefe#eel—Reete—eressmgs—Fer—e*ample SA 04 Crosses the MISSISSIppI Rlver —anel—at a
much wider point than the Project.”® It also would cross the Minnesota River, instead of
the Enbridge pipeline crossings over the Wisconsin River in Wisconsin. Crossing
sizeable moving water bodies further downstream usually means that there is more water
and it is moving faster than it is further upstream. From an emergency response
perspective, crossings further upstream, where there is less water moving with less
velocity, are—more—conducive-toan-effectivemight pose a smaller risk of a catastrophe,
although it may be more difficult to access spill locations in upstream areas that are more

heavily forested and do not have easy road access. Fespeese—As—a—Feselt—emngenc—y

2613217,  Further, itis-tikelhy-thatthe FEIS raised concerns about how communities such as
the-populated-centers-and-drinking-water-sources—from-St. Peter, Le Sueur, and Blakely
would-could be impacted from a large volume release into the Minnesota River from SA-
04.”®_Those communities do not take their drinking water from the Minnesota River or
from shallow aquifers, but instead from deep wells less likely to be affected by a spill.

; inity-to-existing PLM
Shops are Iocated alonqaleeg the eX|st|ng Malnllne Corrldor- 8 and Enbridge’s
emergency response equipment is located at those PLM Shops,-where-itis—maintained;
secured—and-easiy-accessed-by-employees—when-needed-"® and it currently does not
have equipment or trained responders near the SA-04 route. If Enbridge or another
pipeline company were to build in the SA-04 corridor, they would need to move

83 Ex. EERA-42, Appendix U

784 Id

8 Bemldjl Pub Hrg Tr. Vol. 6A at 59 (Oct 17, 2017) (Prestby and Smlth) EQ—Aﬁd—rt—leeks—l-ﬂe%rt—weu}é

87Ex. EN-52 at 41 (Horn Rebuttal).
78 Ex. EN-33 at 5 (Haskins Rebuttal).
8 Ex. EN-33 at 5 (Haskins Rebuttal).
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/l alaYa ala alda -- ali -- aYaYa¥a 1 N hao D ' 'a

SA-04 dees-would not provide deliveries to either Clearbrook or Superior, dees—ng

SA-04-effectively-bypasses—Minneseta;and would provideirg no interconnection to the

Minnesota Pipe Line System. If SA-04 were constructed and the existing Line 3 was
taken out of service, Minnesota refiners would not lose access to appreximately—25
pereent-of the crude oil supplies they currently have access to via the Enbridge Mainline
System, because SA-04 would take the pressure off the Mainline system by providing an
alternative way to transport crude oil to refiners in the Midwest and eastern Canada, and
to Gulf Coast refiners and export terminals, and ;Minnesota refineries—however—they

would not-stil} bear its-increased costs.’*

connectivity—at-Clearbrook—and-therefore—to—Minnesota- - —SA-04 would likely create
higherreduce apportionment on the Mainline for shippers, and would likely positively
affectregatively—tmpacting the adequacy of crude oil supply to Minnesota and other
Midwestern refineries.’*

H——Rail or truck Additionally,-SA-04-decreases-efficiency

7°_ExEN-33-at 5-(Haskins-Rebuttal)-
7 ExEN-33-at 5-(Haskins-Rebuttal)-
72 ExEN-38-at 8-9-(Glanzer Rebuttal).
3 Ex. EN-14 at 11 (Fleeton Direct).

74 ExEN-30-at 5-(Eberth-Rebuttal)-

%5 Ex. EN-30 at 5 (Eberth Rebuttal).

78 Ex EN-30-at 5-6-(Eberth-Rebuttal).
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134. Rail

264.220. No party asserts that either rail or truck is a reasonable alternative to—the
Projeetfor transporting 760 kbpd of crude oil from Canada;-and-the-record-establishes-that
itHsnot—. Rail and truck can sometimes better address special need situations because of
their greater flexibility, but would not be a reasonable way to expand oil transportation
capacity by the amount Enbridge wants to expand.
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fuel—or—other—associated—expenses->*—|t—also—does—not
nelude : . o ol facilit
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| | Ill . llg_lg A . .
F E;;’;;; I’ ...I - I. F

28-5.  Keystone XL.-

265:221. The Keystone XL project woulddees—net serve the same Gulf Coast or

international customers as the Project.?® According to the TransCanada website,
Keystone XL proposes to build a pipeline from Hardisty, Alberta, to Steelman, Nebraska,
to integrate with the existing Marketlink pipeline from Steelman to the U.S. Gulf
Coast.®! The Enbridge Mainline serves the refineries in Minnesota, Wisconsin, Illinois,
Michigan and Eastern Canada, but also serves the Gulf Coast refineries and export
terminals by connecting to Enbridge’s Flanagan South pipeline to Cushing, Oklahoma.
Enbridge’s expert, Mr. Earnest, testified that 60% of the additional oil a new line 3 would
carry would travel out of the Midwest to the Gulf Coast and international markets. - Gulf
CoastNene—of-these refineries and export terminals are-would be served by both the
Keystone XL project_and Enbridge’s pipeline system..-anrd-as-sueh; For those customers,
Keystone XL is—ret a valid alternative to the Project.*” KeystoneXL will also take

¥8 Ex EERA-29-at 4-16(FEIS)-

¥ Ex-EERA-29 at 4-16-(FEIS).

¥8 Ex EERA-29-at 5-465(FEIS).

820 Ex. EN-39 at 5 (Fleeton Rebuttal).
821 Ex. EN-39 at 5 (Fleeton Rebuttal).
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pressure off the Enbridge Mainline system, and therefore will also indirectly serve
Midwestern and eastern Canada refiners. 8%

266.222. TFurther-there is no certainty that Keystone XL or any proposed pipeline will be
built, 2% but KeystoneXL has received all necessary regulatory approvals, and it has
secured long-term take-or-pay commitments from shippers, including the Province of
Alberta, for well over half its capacity.®®

a—gmate#magnﬁude—ef—rmpaet& KeystoneXL S env1r0nmental 1mpacts have been fuIIy

vetted, and construction is scheduled to begin this year.

29:6. Speetra-Ceneept-Trans Mountain Expansion Project
— There—is—no—proposed—Spectra—PipehneKinder Morgan’s Trans Mountain Expansion

Project_is already under construction, and will be able to transport an additional 550 kbpd

to export terminals on Canada’s west coast. TMEP;—it-is-onhya-concept-proposed-by
BOC-DERin—an—information—request—Fhis—eoneept was not an alternative that was

mcluded by the Commlssmn in its December 5 2016 EIS Final Scoping DeC|S|on

eeneeptegyTMEP, like KevstoneXL, provides an alternative to expansion of Enbridge’s

Mainline system, for shippers interested in international markets. There is no guarantee
that any new pipeline will be completed, but, like KeystoneXL, TMEP has also received
the necessary regulatory approvals, and its environmental impacts have been fully vetted.
TMEP’s capacity is also supported by long-term take-or-pay contracts for well over half
its capacity. It is already under construction. 82

224,

823 Ex. FOH-6 at 16-19 (Joseph direct)

824 Ex. EN-30 at 6 (Eberth Rebuttal).

825 «Alberta oovernment guarantees 20 vears of oil for Keystone XL pipeline,” Calgary
Herald (Jan. 18, 2018), calgaryherald.com/news/politics/alberta-government-quarantees-20-
years-of-oil-for-keystone-xI-pipeline.

87 Ex_EN-39-at6-(FleetonRebuttal).
828 Ex. FOH-6 at 16-19 (Joseph direct)
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the Certificate of

Need Are More Positive than the Conseguences of Granting It.

241-225. For its third criterion, the Commission examines whether “the consequences to
society of granting the certificate of need are more favorable than the consequences of
denying the certificate.”®®

| 272.226. In analyzing this question, the Commission considers: (1) the relationship of the
proposed facility, or a suitable modification of it, to overall state energy needs; (2) the
effect of the proposed facility, or a suitable modification of it, upon the natural and
socioeconomic environments compared to the effect of not building the facility; (3) the
effects of the proposed facility, or a suitable modification of it, in inducing future
development; and (4) socially beneficial uses of the output of the proposed facility, or a
suitable modification of it, including its uses to protect or enhance environmental

quality.®*?
a—Overall—State—Energy
Needs-
273.227. Minnesota is interdependent with its neighboring states for energy supply.®*
274.228. Minnesota hosts two crude oil refineries, the Flint Hills Pine Bend and the

Andeavor (formerly Northern Tier Energy) St. Paul Park facilities, that provide the

80_ExEN-75-at 2 (Bergland-Summary)-

81 Minn. R. 7853.0130(C)._Again, the previous findings on crude oil demand in Minnesota and the region,
and the availability of multiple sources to meet that demand are relevant to this consideration as well.

82 Minn. R. 7853.0130(C).
83 Ex. EN-38 at 5 (Glanzer Rebuttal).
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majority of the gasoline and diesel fuel used in Minnesota, along with providing other
refined products.®*

| 275.229. The remaining demand in Minnesota, as well as North Dakota, South Dakota,
Wisconsin, and Iowa (collectively the “Five-State Area”) is satisfied in part by refineries

| in other states. In Minnesota and South Dakota, the deficit is largely met by refineries
located in the MidContinent (Kansas and Oklahoma). In the case of Wisconsin, the
deficit is primarily met by pipeline deliveries from refineries in the Chicago area,
supplemented by deliveries from refineries located in Southern Illinois. lowa is also
partially supplied out of the Chicago area, as well as from Midcontinent refineries. North
Dakota receives some product for a refinery in central Montana.?®

| 276-230. Minnesota does not produce any crude oil, so the Minnesota refineries rely on
imports to meet their supply needs.®*

| 277:231. Enbridge provides the only pipeline source of Canadian crude supply for the
Minnesota refineries, as they obtain all of their pipeline crude oil supplies off of the
Enbridge system at Clearbrook.®®” The Minnesota refineries also obtain crude oil from
sources other than Enbridge pipelines if necessary or economically favorable. The
refineries in this region have been operating at full or near-full capacity for several years.

2£9:232. Within Minnesota, North Dakota, South Dakota, Wisconsin, and Iowa (the “Five-
State Area”), there are refineries located in Minnesota, North Dakota, and Wisconsin.
South Dakota and lowa have no refineries. Approximately 55 percent of the total demand
for refined products in the Five-State Area is satisfied by the local refineries within the

area itself.34°

280.233. Effects on refined product supply from refineries in the Midwest and the
Midcontinent outside of the Five-State area impact fuel prices in Minnesota.-Sa-August

e v‘v -

84 Ex. EN- 15, Sched. 1 at 6-7 (Earnest Direct).
85 Ex. EN-15 at 10 (Earnest Direct).

86 Ex. EN-15 at 13 (Earnest Direct).

87 Ex. EN-15, Sched. 2 at 9 (Earnest Direct).
890 Ex. EN-15 at 9 (Earnest Direct).
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281.234. PADD Il refineries arerelant-enuse Canadian crude oil, light oil from the Bakken

shale, and crude oil from other sources. Through September 2016, PADD Il refineries
imported 2,222 kbpd of crude oil, of which only 41 kbpd was from a country other than
Canada.®?** Northern PADD I, including Minnesota,-is 100-percentreliantcurrently relies
on access to Western Canadian and U.S. domestic crude oil supplies for its refineries.?*®
Pipeline transportation is the predominant means by which crude oil is delivered to the
refineries in Minnesota, its neighboring states, and throughout the Midwest and the

Midcontinent.®*®  Nearly—alforeign—crude—oil—is—delivered—bypipeline—toPADD—H

282.235. The Minnesota and Midwestern refineries currently rely exclusively on Canadian
and U.S. crude oil supplies.®° In the past.fact: Minnesota refineries have-net-imported

crude from any countriesy other than Canada, and from domestic oil fields in Oklahoma
and Texas but they in-several-years-and-no-longerhave-ado not presently use the pipeline
connections t-hey previously used formaking such imports.-pessible; Tand-the refineries
in Wisconsin and North Dakota have never had pipeline access to non-North American
crude, but have used domestic crude oil from several locations.®®! Expanding the view,
in 2016 the refineries throughout all of PADD Il — all of which can receive crude oil
directly or indirectly from the Enbridge Mainline System — collectively received only two
percent of their crude oil imports from a country other than Canada.®®* At the same time,

¥ ExEN-15-at 11 (Earnest Direct):

83 Ex. EN-15 at 11 (Earnest Direct).

84 Ex. EN-15, Sched. 2 at 38 (Earnest Direct).
85 Ex. EN-1 at 3-19 (CN Application).

86 Ex. EN-15 at 14 (Earnest Direct).

87 _Ex—EN-15-at 14-(Earnest Direct)-

88 ExEN-15-at 15 (Earnest Direct)-

89 ExEN-15-at 15-(Earnest Direct)-

80 Ex. EN-15 at 13 (Earnest Direct); Ex. SH-2 at 11 (Shippers Rebuttal).
81 Ex. EN-15 at 13 (Earnest Direct).

82 Ex. EN-15 at 13 (Earnest Direct).
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the total refining capacity and total crude oil runs have increased over the past few
years.®>® These increases in refining capacity and total crude oil runs have been-made

possible-by-steady-growth—inused a greater proportion of Western Canadian crude oil

production than in the past.

854

284-236. The enby—pipeline by which non-Canadian crude oil imports wereeeuld—be
delivered to Mlnnesota reflnerles the Wood River plpellne was taken out of serV|ce in
early 2013 839 ! akota

Canadlan crude 0|I productlonn—has neaply—deubled—beween—z@@%—and—zeglncreased

rapidly between 2005 and the collapse of oil prices in 2013.22 Pipeline capacity

83 Ex. EN-15 at 13-14 (Earnest Direct).

84 See Ex. EN-15 at 18 (Figures 11 and 12) (Earnest Direct).
89 Ex. EN-15, Sched. 2 at 38 (Earnest Direct).

80 ExEN-15,Sched-2at-38{Earnest Direct)

8% Ex EN-15,Sched-2at-13{Earnest Direct)-

82 See EN-15, Sched. 2 at 45 (Figure 29) (Earnest Direct).
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expansion projects, including the Enbridge Mainline Enhancement projects,-have-helped
dellvered—that increased supplles of Western Canadian crude oily to the market,

reflnerles in the Mldwest who wanted to use |t Enbrldqe asserts that western Canada

crude oil production will increase indefinitely; other witnesses testified that western
Canada crude oil production was likely, perhaps after two or three years of increases, to
remain flat or decline.®®*

286.238. If the Project is not approved and existing Line 3 is permanently shut down,

refiners in the Midwest, eastern Canada and the Gulf Coast, and shippers seeking
international markets may well turn to sources other than the Enbridge Mainline system if
they want to maintain or increase their crude oil runs and want to keep using relatively
high-cost western Canadian supplies. Those other sources would take pressure off the
Enbridge Mainline system, and refiners in Minnesota and neighboring states would have
access to a greater share of the capacity of lese-aceess-to-up-to-359-kbpd-ef-volume-from
the Enbridge Mainline system, which might improve or have little effect on-immediately
+m|eaetmg the adequacy and rellablllty of energy supply for Mlnnesota and nelghbon%g
states.® ; i

a MPO a ala ge MBba n\'l ala¥al Nag-the redHon

28%-239. Analysis of the North American crude oil market indicates that denial of the

Project, i.e., the No-Action Alternative, will not increase apportionment on the Enbridge
Mainline System, even if crude oil demand does not decline, because other pipelines will
be available to serve customers in the Midwest, eastern Canada, and the Gulf Coast. the

Il.l. E - I |f” |. - .861

240.  Any increase in crude oil demand anywhere that Enbridge delivers crude oil — Chicago,
Ohio, or any of the southbound pipelines to the Gulf Coast — will increase apportionment,
only if no new transportation capacity is available-®

288.241. The Project is therefore not needed to meet Minnesota’s overall energy needs.

Minnesota refiners are securing the crude oil feedstocks they need, have several
alternative sources for crude oil now, and will have more in the future, whether it be other

864 see findings in forecast sections supra.

85 Ex. EN-38 at 5 (Glanzer Rebuttal).

88 Ex. EN-69 at 1 (Earnest Summary).
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plpellnes rall or connectlons to U S domestlc productlon Hrgheeapperhonment_means

V=iV, :
the—Eﬁeet—ef—Net—Bu#drmg—the—PFejeet-The Neqatlve Effects of the
Project Upon the Natural and Socioeconomic Environment Exceed
the Benefits
289.242. Minnesota Rules 7853.0130(C)(2) requires the Commission to consider “the

effect of the proposed facility, or a suitable modification of it, upon the natural and
socioeconomic environments compared to the effect of not building the facility.”®"

_2_9_9_243 a mm {
Project is proposed to be bunt in northern Minnesota, throuqh areas Wlth high water
guality, more retained wetlands, vulnerable shallow aquifers, and excellent habitat for
fish, wildlife, and wild rice. Effects on those resources of pipeline construction or oil
spill are more likely to be long-term and major, compared to flat farmland where the
effects of plpelme construction or even an oil spill are likely to be short term and minor.

291.244. However—the—record—does—not—demenstrate—that—theThe existing pipeline
infrastructure has almost certainly diminished the state’s water quality, wetlands, habitat,

and teurism—wid-rice—or-any-of-the-other resources identified as sensitive in northern

Minnesota- _ No one starting off today would build a crude oil pipeline system in the
corridor occupied by the Enbridge Mainline in Minnesota.

80 Minn. R. 7853.0130(C)(2) (emphasis added). The Findings on natural resource impacts in the
alternatives comparison section supra are of course relevant to this consideration as well.

871 see Findings in alternatives comparison section supra.
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293——Enbridge has been operating pipelines in northern Minnesota and in a variety of
environments throughout North America for more than 65 years. Enbridge says it
recognizes the importance of preserving natural resources and reducing potential risks to
humans and the environment.** but it has been responsible for some of the most
catastrophic oil spills in American history, including the massive Line 6B spill near
Marshall, Michigan and the Line 3 spill near Cohasset, Minnesota.

298.246. Enbridee’s—Enbridge claims that its goal is zero safety incidents:*® but
historically it has made safety claims that it has not met. In 2010, Enbridge vice
president of operations Richard Adams told a Congressional subcommittee that Enbridge
had “almost instantaneous” control room response for major leaks built into its system.

878 Ex. EN-24, Sched. 3 at 1 (Eberth Direct).
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Ten days later, it took Enbridge’s control room 17 % hours to close the valves spanning
the massive rupture that had occurred on its Line 6B near Marshall, Michigan. ®"°The

(13

In 2012 and 2013, following the Marshall spill, Enbridge asserts that it has invested-a
tetal-ef-$4-4-bithen in programs and initiatives to maintain and further enhance the safety
of its pipelines and facilities.®® Enbridge also asserts that it will comply with all
applicable pipeline safety regulations, the ‘“Part 194” and “Part 195” regulations
administered by the Pipeline and Hazardous Materials Safety Administration (PHMSA),
part of the U.S. Department of Transportation. 49 C.F.R. pts. 194-95.

299 There are significant deficiencies in those requlations and in PHMSA. PHMSA has

neither the staffing nor the inclination to inspect pipeline “integrity management
systems,” and relies on paper reviews. PHMSA takes the position that it has no authority
to review the adequacy of pipeline facility response plans, and it rarely conducts
exercises to evaluate spill response plans. PHMSA’s shift from prescriptive to
“performance” standards has likely weakened its effectiveness.?®> Amendments to
improve the effectiveness of the rules have been suspended by the current
Administration.®**As-a i i B in-Michi ince

879 Ex. FOH-5, schedule 4 (Kuprewicz direct).

80 Ex EERA-29 at 12-41 (FEIS).
81 Ex. EN-24 at 16 (Eberth Direct).

82 Ex . FOH-1 at 3-7 (Kuprewicz direct).

883 Id
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326-249. New-pipelines-arelesssusceptible-to-threats-than-vintage-pipelines-**—Industry-

wide, the numbers of releases and the volumes released have trended downward
significanthy-since the 1960s.*"® <JOHderpipelines-are-moretikelyto-havespills—
Since that time, the materials are substantially improved, construction methodologies are
more sound, pipeline operation has improved, pipeline monitoring has improved, leak
detection systems are more sophisticated, and emergency response is better.***
Nationally, the frequency of crude oil spills has decreased significanthy-and the volumes
have become inereasinghy-on average lower in volume.®*  In Minnesota, where-pipeline
operators-have—performed-betterthanin-the—rest-of the-nation—the trend is-has for even
fewer and even—smaller spills. %6 As—aresult—ofthe—improvements—in—pipeline

%3 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 79-80 (Schmidt Etkin).
%4 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 81-82 (Schmidt Etkin).
%5 Ex. EERA-29 at 10-19 (FEIS).

%6 Ex. EERA-29 at 10-20 (FEIS); see also Ex. EERA-29 at 10-19 (FEIS) (In Minnesota, “[t]he spill
volumes have been significantly smaller since 2010.”).
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250. Ao mam i agreamen vith the nraonosition—that-a newe
pipeline-witl-be-safer-than-existing-Line-3->*®*Despite these improvement, significant oil
spills continue to occur.

Year Location Substance Volume Impact

2011 Laurel, MT Crude oil 42,000 gallons Released into

Yellowstone
River
2013 Tioga, ND Crude oil 20,600 Contaminated
barrels/865,200 | nearby
gallons groundwater
supplies

2013 Mayflower, AK | Crude oil 5,000 barrels Required

evacuation of 22
homes

2015 Santa Barbara, | Crude oil 3,400 barrels Contamination

CA of Refugio State
Beach on Pacific
Ocean
2016 North Dakota Crude oil 12,615 Spilled into Ash
barrels/529,830 | Coulee Creek, a
gallons tributary of
Missouri River
2016 Shelby Co., AL | Refined gasoline | 336,000 gallons | Contained
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before reaching
Peel Creek, a
tributary of the
Cahaba River

2016 Cushing, OK Crude ol

307,734 gallons

Leaked into
surrounding area

2017 Sweetwater, TX | Crude oil

361,200 gallons

Brand new pipe
leaked despite
PHMSA
corrective action
order to fix
welding

2017 Worth Co, IA Diesel

138,600 gallons

Leaked into
surrounding area

2017 Glendive, MT Crude oil

40,000 gallons

Leaked into
Yellowstone
River

327——As the evidentiary hearing closed, on November 16, 2017, the Keystone crude oil

pipeline, which went into operation in 2010, spilled 210,000 gallons or 5000 barrels of

crude oil near Amherst, South Dakota.**°

949

https://insideclimatenews.ora/news/29112017/keystone-pipeline-oil-spill-south-

dakota-permit-transcanada-construction-weights
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%80 Ex EN-33-at 17 {Haskins Rebuttal).
%% ExEN-33-at-6-(Haskins Rebuttal)-
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The construction and operation of the Project will increase the risk to unigue and fragile
Minnesota natural resources. Enbridge’s claimed safety improvements since the failure

of its safety efforts with the Marshall, Michigan spill and its promise to comply with
applicable requlations do not and cannot eliminate that increased risk.

341-252. Enbridge-hasthe=nanca-Besorreesto-Bespopd-io-aBPelease:

253. As the Project owner, Enbridge is financially responsible for emergency response.’®
Today, Enbridge would havehas access to multiple sources of financial resources to fund
the response to and remediation of a release. Enbridge_today would be-is able to draw
down cash from operations, issue debt, or acquire commercial paper as a result of its
exceptionally strong credit rating.®* Enbridge today is also well-capitalized to absorb
unforeseen operational costs, maintains adequate insurance for operations, and has
exceptionalaeeesscould likely turn to public debt markets to fund operational needs,
including those stemming from pipeline releases or leaks.*®

342.254. Enbridge’s financial situation of course can change quickly. Enbridee’s shares
have, however, declined 23 percent in the last 52 weeks. In December 2017, Moody’s
downgraded Enbridge’s unsecured debt rating because it had not done enough to reduce a

heavy debt load. Enbridge is selling what it calls “non-core” assets to address that

problem.*®®

343.255. Enbridge Energy, Limited Partnership has generategs approximately US$600
million in free cash flow, after expenses, annually.”®’ These significant-revenues and
cash flow cwould be drawn upon first to meet financial obligations arising from an
accidental release from the Project-*® if those assets are still within the control of the
Enbridge subsidiary entity (EELP) that is the Applicant in this case. The assets and

%2 Ex_EN-33-at 6-(Haskins-Rebuttal)-
%3 See Oil Pollution Act of 1990 (“OPA90”), 33 U.S.C. §2701 et seq.; see also Ex. EERA-29 at 10-140 —
10-141 (Table 10.6-2) (FEIS).

%% Ex. EN-24, Sched. 3 at 37 (Eberth Direct).
%3 Ex. EN-24, Sched. 3 at 37 (Eberth Direct).

%0https://www.reuters.com/article/us-enbridge-inc-divestiture/enbridge-to-double-2018-
asset-sales-targets-about-c8-billion-sources-idUSKCN1FZ20T

%7 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 59 (Johnston); Evid. Hrg. Tr. Vol. 6A (Nov. 9, 2017) at 54
(Johnston) (“Enbridge Energy Partners generates free cash flow of $700 million a year”); Evid. Hrg. Tr. Vol. 6B
(Nov. 9, 2017) at 15 (Johnston) (“The assets generate cash flows of 700 million per year”); Evid. Hrg. Tr. Vol. 6B
(Nov. 9, 2017) at 37 (Johnston) (“85 percent of [Enbridge Energy Partners’] business, cash flows, operating
activities, are generated from the assets owned by the Applicant”).

%8 Ex. EN-42 at 4 (Johnston Rebuttal).
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operations of the Applicant (EELP) also represent a significant component of the cash
flows and enterprise value of its publically-traded parent entity, Enbridge Energy Partners
(“EEP”), which makes a guarantee from EEP less valuable to assure that financial

resources are avallable to pay for correctlve or remedlal actlons Aeeerelngy—EEllhaSﬂ

344.256. EEP. which is one level up from the Applicant in Enbridge’s current arrangement

345:257.

of parents and subsidiaries, has offered to provide a parental-guarantee y-that, in the event
the Applicant is unable to fund the obligations resulting from a release on the Project,
EEP will be responsible for such obligations.®® Enbridge, Inc., the parent corporation at
the top of the pyramid, has not agreed to make any such guarantee. As of June 30, 2017
EEP had approximately US$3.4 billion of committed credit facilities with a net available
liquidity of US$1.5 billion.**® EEP’s total asset value as of June 30, 2017 was
approximately US$15 billion. EEP’s revenue for the year ended December 31, 2016 was
US$2.5 billion and net cash provided by operating activities was US$1.4 billion.h** In
2017, net cash provided by operating activities dropped to $500 million. In the fourth
quarter of 2017, Enbridge lost $6 million, and its full year net income for 2017 was
$245 million.” -EEP’s financial resources-are-projected-to-be-stable—as-Tthe majority of
EEP’sis assets operate under cost of service or take or pay arrangements, and EEP
maintains committed credit facilities with a number of banks with maturity dates of up to
five years, which are extendible annually. According to the Applicant, sShould the need
arise, EEP can draw on its committed lines of credit in a matter of days.®®*® Enbridge,
Inc., as the parent corporation, of course has the authority to transfer assets among its
various subsidiaries or even to other companies, and has the authority to create new
subsidiaries or eliminate existing ones. Of course, the financial status of any of the
Enbridge corporate entities and the availability of credit can change rapidly if economic
conditions in the oil and gas industry deteriorate.

demenstra%ed—te—be—adeqea%e— In response to the July 2010 rupture of Enbndge S L|ne

6B pipeline and subsequent oil release into wetlands and the Kalamazoo River in
Marshall, Michigan, Enbridge has, over the subsequent period of time and to date, paid
over $1.2 billion in response, clean-up, and restoration costs as well as fines from state
and federal agencies.”® During the Line 6B incident, Enbridge Energy, Limited
Partnership funded the cash requirements of the incident through its operating cash flows

%9 Ex. EN-91 at 1 (Johnston Summary).
90 Ex. EN-91 at 1 (Johnston Summary).

%1 Ex. EN-91 at 1 (Johnston Summary).

992 https://www.prnewswire.com/news-releases/enbridge-energy-partners-lp-reports-

fourth-quarter-2017-results-674217293.html

9% Ex. EN-42 at 4 (Johnston Rebuttal); Ex. EN-91 at 1 (Johnston Summary).
%% Ex. EERA-29 at 10-139 (FEIS) (citing U.S. Securities and Exchange Commission 2014).
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supplemented by EEP’s committed credit facilities. In September of 2010, EEP was also
able to access the capital markets during the spill response to support additional growth
capital from its diversified portfolio of assets.”®>_Enbridge, Inc., the parent corporation,
did not take any responsibility for the spill

346:258. Enbridge also has general liability insurance. This insurance provides Enbridge
with an opportunity to potentially recover some of the costs that may be incurred with
respect to spIII response 996 The avallablllty of insurance or lack of adequate msurance

cost of remedlatlon exceeded the liability coverage.

347-259. Enbridge currently maintains US$940 million in general liability insurance
coverage.®®® This program covers Enbridge’s legal liability for claims arising out of its
operations, but there have been disputes about the extent of its—are—reludes pollution
liability coverage—againr for recovery of monies spent in responding to an accidental
release, including costs related to clean-up, restoration and damage to natural
resources.’®® _In the case of the Marshall, Michigan spill, Enbridge’s attempt to get its
general liability insurer to cover $85 million of the cleanup costs failed, as an arbitrator

ultimately rules the spill came with pollution exclusions in the coveraqe.lOOl

348-260. If Enbridge were unable to respond to a release from the Project, the Oil Spill
Liability Trust Fund, which is funded through a surcharge paid for by the oil and gas
industry, might be is—alse—available to provide funds to federal, state and triable
governments that respond to a release.’® The Oil Spill Liability Trust Fund has a
current balance of approximately $1 billion,-*°® less than the cost of the spill at Marshall.

349.261. During the Line 6B incident that occurred in Marshall, Michigan in 2010, the
Applicant funded the cash requirements of the incident through its operating cash flows

%% Ex. EN-42 at 5 (Johnston Rebuittal).
%% Ex. EN-43 at 2 (Lim Rebuttal).

99 Ex. EN-93 at 2 (Lim Summary).
1000 Ex, EN-93 at 2 (Lim Summary).

1001 Hyhdahl direct, at 25.

1002 Ex. EERA-29 at 10-139 (FEIS).
1003 Ex. EERA-29 at 10-139 (FEIS).
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supplemented by EEP’s committed credit facilities. EEP was also able to access the
capital markets during the spill response in September of 2010 to support additional
growth capital from its diversified portfolio of assets.'*

It is possible that, at the time a major spill were to occur, neither EELP nor EEP would

have the financial resources or access to credit to cover the costs. The example of
another fossil fuel industry—the coal industry—is illustrative, where coal companies
with significant flnanC|aI assets had to file for bankruptcy protectlon |ust a few vyears

expectations: —Enbrldqe clalms that cGurrent Iong range outlooks show strong supply

and demand fundamentals through the forecast period, indicating that the risk of
declining revenues is low for the foreseeable future.’®’ Others project declining demand
for crude oil in the near future, with potentially precipitous declines if electric vehicle
market penetration exceeds current expectations.  Enbridge is not immune from
disruptive change in the energy or financial markets.'*®

350—FEnbridge’s current insurance framework and its proffered “parental guaranty” offer only

limited assurance that funds will be available to manage a major spill event. There are
other forms of financial assurance the Commission should consider—trust funds, letters
of credit, surety bonds—and the amount should be at least $1.2 billion, the cost of the
Marshall, Michigan spill.

1004 Ex. EN-42 at 5 (Johnston Rebuttal).
10%_Ex EN-42 at 6-(Johnston-Rebuttal).
1% _Ex_ EN-42 at 6-(Johnston-Rebuttal).
1007 Ex. EN-42 at 6 (Johnston Rebuttal).
1098 Hemingway, The Sun Also Rises (“How did you go bankrupt? Gradually, then

suddenly.”)
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050 £y EN-46-at- 10-(Bergland-Rebuttal).
05 £y EN-46-at 10-(Bergland-Rebuttal).
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F085_These

264. Manv of the Project’s potential impacts on Minnesota natural resources are summarized

in earlier findings. The Project is also likely to lead to an increase in greenhouse gas
(GHG) emissions and therefore global warming.

7 £y EN-49-at 2 (Wuolo-Rebuttal)-
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380.265. Fhere-isno-evidenceEnbridge claims that the Project will not result in increased
production and/or consumption of crude oil, and therefore will not increase GHG
emissions: On the other hand, the purpose of the Project is to assure that western Canada

oil sands resources have enhanced access to markets, Wlthout Whlch the oil might not be
extracted R3 M : : :
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386-266. The FEIS included an analysis of the lifecycle GHG emissions of the Project and
CN alternatives. The analysis was presented in Table 5.2.7-21, which is included below.

98 ExEN-30-at 23-24-(Eberth-Rebuttal).
984 Ex—EN-30-at-23-24-(Eberth-Rebuttal)-
085 Ex EN-30-at 25-(Eberth-Rebuttal).
1088 £y EN-30-at25-(Eberth-Rebuttal).

1087 See Ex. EERA-29 at 5-465 (Table 5.2.7-21) (FEIS)._The higher SCC numbers for SA-04 are a result of
DOC-EERA including the entire length from Canada to Illinois, while the numbers for the proposed Project assume
that no additional pipeline infrastructure will be needed to transport additional crude oil from Superior to Illinois.
Id. at 5-453 to 5-455
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Table 5.2.7-21. Operations Emissions and Social Cost of Carbon for the Applicant’s Proposed Project and Certificate of Need Alternatives

Indirect
Emissions Loss of Carbon
Yi
Direct Emissions (tons per ;?L:mrSﬂc Sequestration
tons per tons I,
Certificate of {tons per year) Year) | indirect GHg | {1O"S Per vear
Need Alternative | VOCs NOx co SOz PM-10 PM-2.5 GHGs GHGs Emissions® GHGs
Applicant’s 21.0 0.004 0.03 0.002 0.1 0.01 759 452,496.6 $673,365,150 1,262.3
proposed project
Continued use of - - - - - - - - - -
existing Line 3&
System alternative 745 0.4 0.1 0.03 0.02 0.02 850.3 946,670.5 $1,408,845,737 743
SA-04c
Rail alternative? 556.8 15,111.5 1,487.0 179.9 3735 358.9 568,472.8 - $845,248 443 -
Truck alternatived 1,825.6 5,647.3 8,987.0 17.1 30,509.8 7,558.1 | 1,506,291.3 - $2,239,688,011 -
Continued use of 278.4 7.555.8 743.5 50.0 186.7 179.9 284,236.4 - 5422,624,221 -
existing Line 3 with
rail!
Continued use of 912.8 28216 4,49315 85 15,254.9 3,799.1 753,145.6 - $1,119,833,958 -
existing Line 3 with
truck®

& Social cost of carbon is quantified in 2007 dollars.

b Air emissions associated with integrity digs for continued use of existing Line 3 have not been quantified.

& Air emissions from vehicles and unpaved roads for 54-04 have not been quantified.

4 Air emissions for operation of storage and offloading facilities that would be required for transportation via rail or truck have not been determined.

C0 = carbon monoxide, GHGs = greenhouse gases, NOx = nitrogen oxide, PM-10 = suspended particulate matter less than or equal to 10 microns in diameter, PM-2.5 = fine PM less than or equal to
2.5 microns in diameter, SCC = social cost of carbon, 50; = sulfur dioxdde, VOCs = volatile organic compounds

“--" m Emissions not estimated.

387-267. With respect to the Project, Table 5.2.7-12 of the FEIS presented three potential
scenarios for the average life-cycle GHG emissions for various crude oils and estimated
that lifecycle GHG emissions could range from 80.5 to 273.5 million tons COxg.

1088
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and—reperﬂng%hroughout—theJ#eeyeleof—arreH—sand&projeee Last year governments in
Canada adopted the Pan- Canadlan Framework on Clean Growth and Clrmate Change —ah

targets: 1% The Framework outlines how Canada’s governments will - work
collaboratively to put a price on carbon pollution and take other, complementary actions
to emit fewer greenhouse gases. The Pan-Canadian Framework will apply a carbon levy
to fossil fuels, startlng at $10 per tonne in 2018 and mcreasmg to $50 per tonne by

01).

01).

1190 comment by Consulate General of Canada (Nov. 21, 2017) (Batch 17) (eDocket No. 201711-137577-

1101 comment by Consulate General of Canada (Nov. 21, 2017) (Batch 17) (eDocket No. 201711-137577-
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https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showPoup&documentId=%7b305DE05F-0000-C21A-8062-BE9B8491C8DE%7d&documentTitle=201711-137577-01
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showPoup&documentId=%7b305DE05F-0000-C21A-8062-BE9B8491C8DE%7d&documentTitle=201711-137577-01
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394—Alberta will become the first oil-producing jurisdiction in the world to legislate both a
carbon price and an emission ceiling. The Government of Alberta has committed to
capping emissions from oil sands production at 100 megatonnes of carbon dioxide per
year by 2030."% This will limit future potential upstream GHG emissions resulting from
0|I sands productlon Ilkelv by reducmq oil sands productlon md—ummetely—epw

IS no eV|dence that best practlces and new extractlon and upgradlng technologles t&wnl
allow Alberta to stay within the emissions cap. The Alberta Climate Leadership Plan is
also implementing a new carbon price (starting at $20 per tonne of GHG in 2017) on
greenhouse gas emissions, ending pollution from coal-generated electr|C|ty by 2030,
developlng more renewable energy and reducmg methane emlssmns 105 These jnitiatives

1104 Comment by Minister of Government of Alberta, Canada (Nov. 27, 2017) (Batch 18A) (eDocket No.
201711-137680-01).

1% Comment by Minister of Government of Alberta, Canada (Nov. 27, 2017) (Batch 18A) (eDocket No.
201711-137680-01).
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3 Ex EN-45 at 6-(Simonson-Rebuttal)-
HE_Ex EN-79-at 2 (Gerard-Summany)-
H_Ex EN-36-at 5{Gerard-Rebuttal).
¥ Ex EN-36-at 5{Gerard-Rebuttal).
8y EN-36-at 5-6-{Gerard-Rebuttal).
¥ £y EN-36-at-6-(Gerard-Rebuttal).
40 £y EN-36-at-6-(Gerard-Rebuttal).
B Ex EN-7-at 3-4-(Haskins Direct):
2 £y EN-36-at 2 (Gerard-Rebuttal).
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. | |. - .| II I | Il .
P - F - - .‘1_1_62

XOMH-V. Any Certificate of Need Must Be Subject to Strict Conditions,
Including Adeguate Financial AssuranceEN-Conditions.

a. Pipe Diameter.[NO POSITION]

398-270. DOC-DER Witness Ms. O’Connell recommends, that, should the Commission
approve a CN for the Project, that it “require Enbridege to install no more than a 34-inch
pipeline to replace the existing 34-inch pipeline.”*'** Ms. O’Connell testified that her
intent was to ensure that, if Enbridge was calling the pipe a “replacement”, then it needed
to be like-for-like. She stated, “if Enbridge is calling this a replacement, then we can't be
building a larger pipe, it needs to be a replacement.”''® However, upon further
questioning, Ms. O’Connell stated she was not suggesting that the pipe had to be built
with the same pipe wall thickness, grade of steel, coating or welding process as the
original Line 3.1*% She was further unable to describe the relationship between pipe
diameter, steel strength and pumping horsepower as they relate to the capacity of a
pipeline, and DOC-DER did not conduct any engineering analysis in support of this
recommendation. %

| 399.271. Mr. John Glanzer testified that changing the outer diameter of the Project from
36-inch to 34-inch would not impact the capacity of the Project.'*®” Either a 34-inch or
36-inch replacement would be engineered with an annual capacity of 760 kbpd, with a
design capacity of 844 kbpd which is consistent with the previous operation of Line 3. In
addition, the Wisconsin portion of Line 3 will be replaced with a 36-inch outer diameter
pipe, and the Canadian portion of the replacement will also utilize 36-inch pipe, except
for a short, approximately 14 mile segment, at the border crossing.**¢®

| 400.272. Aside from Ms. O’Connell’s assertion that the replacement should be “like-for-
like” as to pipe diameter alone, there is no further support for this condition. The
Commission’s Final Scoping Decision Document concluded that “alternative diameters

1183 Ex. DER-6 at 76 (O’Connell Surrebuttal).

118 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 96-97 (O’Connell).
19 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 97 (O’Connell).
119 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 98-99 (O’Connell).
1167 Ex. EN-38 at 17 (Glanzer Rebuttal).

1168 Ex. EN-38 at 17 (Glanzer Rebuttal).
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of pipeline will not be assessed as part of the EIS, as the diameter will not substantially
influence environmental impacts of Project construction, operation or maintenance.”**
From a likelihood of a release standpoint, the reduction of pipe diameter from 36-inch to
34-inch will not have a significant effect on reduction of incident rates."*® Therefore,
there is no justification from an environmental impact or risk standpoint to require the
pipeline to be built with a 34-inch outer diameter pipeline.

| 401.273. Such a condition would, however, significantly increase the energy used by the
Project and the resulting GHG emissions. Replacing Line 3 with 36-inch diameter pipe
will provide power savings at all flow rates as compared to replacing Line 3 with a 34-
inch pipeline.**™* A 36-inch pipeline is more efficient than a 34-inch pipeline at the same
flow rate because the greater internal area of the 36-inch pipeline means that the fluid
moves slower than in the 34-inch pipeline. For the same type of fluid, a fluid moving
more slowly will experience less friction and so will require less pressure to pump and
therefore less power.'*"? At 760 kbpd, the Project will save 108 GWh of energy and
74,000 metric tons of CO2 within Minnesota as compared to the power required to move
the same volume on a 34-inch pipeline.**"

| 402.274. In addition, requiring the pipeline to be built at 34-inches would result in less
efficient construction and maintenance of the pipeline. A 36-inch pipeline and associated
fittings are a standard industry size, whereas 34-inch pipe and fittings are generally non-
standard.™*"* Pipeline construction equipment is more readily available for standard sizes.
For example, line-up clamps and automatic welding bands are more common in 36-inch.
The decision to replace with a 36-inch diameter pipeline makes pipe, pipefitting, valves,
and maintenance equipment more readily available.*"

| 403.275. In summary, replacing the existing Line 3 with a 36-inch pipeline reduces energy
use and GHG emissions as compared to a 34-inch pipe, and it creates greater efficiencies
from a construction and maintenance standpoint by utilizing standard equipment and
parts. There is no capacity, environmental impact or risk justification for a condition
requiring the replacement to be built with a 34-inch pipeline.**"

| 404—Also, replacing Line 3 with 36-inch diameter pipe will offer power savings at all flow
rates as compared to replacing Line 3 with a 34-inch pipeline. At 760 kbpd the Project
will save 108 gigawatt hours (“GWh”) of energy as compared to the power required to

1169 Ex. EERA-15 at 15 (FSDD).

170 By EN-51 at 15 (Mittelstadt Rebuttal).

WL Ex, EN-22 at 20 (Simonson Direct).

172 Ex. EN-22 at 20 (Simonson Direct).

173 Ex. EN-19 at 16 (Glanzer Direct); Ex. EN-38 at 18 (Glanzer Rebuttal).
1174 Ex. EN-22 at 4 (Simonson Direct).

7 Ex. EN-22 at 4 (Simonson Direct).

1176 See Ex. EN-22 at 4, 20 (Simonson Direct).
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move the same volume on a 34-inch pipeline.!*’”” Saving GWh equates to an annual
reduction of over 74,000 metric tons of CO2 emissions within Minnesota. A 36-inch
pipeline is more efficient than a 34-inch pipeline at the same flow rate because the greater
internal area of the 36-inch pipeline means that the fluid moves slower than in the 34-
inch pipeline. For the same type of fluid, a fluid moving more slowly will experience less
friction and so will require less pressure to pump and therefore less power.''"®

405:276.

b. Parental-GuarantyFinancial assurance.

406:2717. DOC-DER Witness-David-Dybdahland several intervenors recommended that the

Commission condition approval of a CN for the Project on “Enbridge Incorporated
agree[ing] to indemnify and hold harmless [t]he State of Minnesota for pollution losses

arlsmg from the Llne 3 pipeline.”" M—s&ppen—ef—hls—reeemmepmauen,—Mr.—Dybdehl

I:m%—eemmg—ffem—EHbﬂéngeitpem{ed—b&sed—eﬂ—Tthe eash—and—eash
eguivalentsfinancial resources held by Enbridge, Inc.tre-"**—However.—therecord

demonstrates—that-far exceed the financial resources of Enbridge Energy, Limitedthe
financial-resources—of-Enbridge-Energy—Limited Partnership and its U.S. based parent
Enbridge Energy Partners, L.P., which-are-mere-than may not be adequate to respond in
the unlikely event of an accidental release on the Project.™* Thereforethere—is—ho

socosdl onnnnpl o ved e nsenn e o sopn Sbedles e

407.278. Enbridge Energy, Limited Partnership has in the past generateds approximately

US$600 million in free cash flow after expenses in_a yea—annu&l-ly” 2 Ilihese

ebhg%e%an&ng#m;neneeerde#ﬁﬂ—@easeirem#}eﬁpejeee —There IS no quarantee

that will be the case in any future vear; indeed Enbridge’s 2017 results are below that.
Enbridge, Inc., as the parent of all the Enbridge entities, is much less likely to have its
assets diverted to another entity than any of its subsidiaries.

T Ex. EN-22 at 20 (Simonson Direct).

1178 Ex. EN-22 at 20 (Simonson Direct).

1179 Ex. DER-5 at 4 (Dybdahl Direct).

182 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 59 (Johnston); see also Evid. Hrg. Tr. Vol. 6A (Nov. 9, 2017)

at 54 (Johnston) (“Enbridge Energy Partners generates free cash flow of $700 million a year”); Evid. Hrg. Tr. Vol.
6B (Nov. 9, 2017) at 15 (Johnston) (“The assets generate cash flows of 700 million per year”); Evid. Hrg. Tr. Vol.
6B (Nov. 9, 2017) at 37 (Johnston) (“85 percent of [Enbridge Energy Partners’] business, cash flows, operating
activities, are generated from the assets owned by the Applicant™).

8 £y EN-42 at 4-(Johnston-Rebuttal).
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| 408-279. To the extent additional resources are necessary to respond to a release, Enbridge
Energy Partners, L.P., the Applicant’s publicly-traded parent company, has agreed to
prowde a parental guaranty from another sub3|d|ary of Enbrldqe Inc 84 Ihe—Appheam

Gemm;ssren—m—theéandpqpep@hl—pmeeedmgu —Enbrldqe Inc the parent of all the

Enbridge companies, has not agreed to provide a guaranty

1184 Ex. EN-42 at 5 (Johnston Rebuttal).

18 Cvid-Hrg—Tr-\Vol10B-(Nov—1620 a 8 berth)-Ex-EN-96-(Parental Guaranty
%%E%%%WWMMM@WM% ,-- oo it | i i O
H¥_Ex EN-42 at 5-(Johnston-Rebuttal).
8 £y EN-42 at 6-(Johnston-Rebuttal).
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within—that-marketplace. " As—such—the—record
I : . I i
recommended by Mr. Dybdahl.

a&C. Removal. NO POSITION

409.280. Enbridge plans to deactivate the existing Line 3 pipeline in place once the Project
is operational. Deactivation in-place is industry standard, and it avoids significant human
and environmental impacts, as discussed below. Where existing pipe is exposed,
Enbridge has agreed to remove that pipe.'?*?

| 420.281. The total cost to remove the existing Line 3 from Enbridge’s Minnesota right-of-
way is estimated to be $1,277,831,896.*** The cost per foot of removal is $855.17. This
estimate assumes access to federal and tribal lands will be granted; rivers, road, and
railroad crossings grouted in place; and mats would be used for the entire workspace and

1242 Evid. Hrg. Tr. Vol. 8A (Nov. 14, 2017) at 45-46 (Eberth).
1243 Ex. EN-22 at 29 (Simonson Direct).

179



PUBLIC DOCUMENT -
HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED

crossings locations.*** This estimate does not include costs related to: purging, cleaning,
and isolating the pipeline from the active system; pipe and equipment disposal;
operational impacts (including any related outages on the Enbridge Mainline System); or
inspection and operational services.'?*

b-d.  Industry Standard — Deactivation in Place.

411.282. The industry standard for deactivating pipelines is to leave them in place.
Enbridge has over 425 miles of deactivated pipeline within its current system in North
America. In Minnesota, Enbridge has approximately 17 miles of pipeline that have been
deactivated in place. This deactivated pipe does not, and has not, posed a threat to the
general public, landowners, or the environment.*?4®

| 442.283. Enbridge continuously monitors the corridor. Existing Line 3, as deactivated, will
still be located in a corridor with 5-7 other active lines.***” Enbridge maintains access to
this corridor for safe and reliable operations of the lines. Monitoring will take place in
various ways. The primary method of monitoring will come from aerial patrolling bi-
weekly as this is a PHMSA requirement.*** If any removal of pipe is justified based on
safety for the environment, general public, land use, and the existing Enbridge pipelines,
Enbridge will work with MDNR and USACE, amongst many other entities, to permit
such work.!?#°

| 443.284. 49 C.F.R. Parts 195.59 and 195.402 govern actions a pipeline operator must take
when it no longer plans to operate a pipeline. These regulations are enforced by PHMSA.
In August 2016, PHMSA issued an Advisory Bulletin further clarifying the regulatory
requirements that may apply based on the operational status of a pipeline and identifying
regulatory requirements that pipeline operators must follow for the abandonment of
pipelines.*?*°

| 444.285. Enbridge will be executing a comprehensive Deactivation Plan for the existing
Line 3 once the replacement pipeline and associated facilities are in operation. Enbridge’s
proposed deactivation plan limits the potential effects on people and the environment.
The potential effects of deactivation in place identified include: (1) potential

1244 Ex. EN-22 at 29 (Simonson Direct).

1245 Ex. EN-22 at 29 (Simonson Direct); see also Evid. Hrg. Tr. Vol. 7B (Nov. 13, 2017) at 139-140
(Eberth); Evid. Hrg. Tr. Vol. 8A (Nov. 14, 2017) at 45-46 (Eberth).

1246 Ex. EN-74 at 2 (Simonson Summary).
1247 Ex. EN-45 at 28 (Simonson Rebuttal).
1248 Ex. EN-45 at 28 (Simonson Rebuttal).
1249 Ex. EN-45 at 28-29 (Simonson Rebuttal).
1250 Ex. EN-22 at 21-22 (Simonson Direct).
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contamination; (2) water conduit effects; (3) ground subsidence; and (4) pipe buoyancy.
Enbridge’s deactivation plan addresses each of these potential concerns.

| 445:286. First, Enbridge will be purging existing Line 3 as part of the deactivation plan.
Enbridge will then implement a cleaning program to effectively remove all hydrocarbons
from the line.!** As a result, there will be no product that could be released from the
deactivated line.!*® As to potential existing contamination, there is no evidence that
removing Line 3 would lead to the discovery of previously-unidentified contamination
from the line. Moreover, Enbridge would continue to monitor the right-of-way and any
contamination that were found would be addressed under MPCA clean-up guidance.**

| 416.287. Second, as to potential water conduit effects, Enbridge will be segmenting
deactivated existing Line 3 at strategic locations along the pipeline to avoid any material
water conduit effects. These locations include at the pump stations/terminals, at 40 valve
locations, and at other locations where public or environmental safety from water conduit
effects is a concern.’®® As a result, it will not be possible for water to move a material
distance through the deactivated line.'?*®

| 447.288. Third, Enbridge has studied potential ground subsidence concerns. Enbridge will
continue to apply cathodic protection to the line.®” The structural integrity of the line is
expected to remain intact for hundreds of years.'*>® Over that period, as corrosion creates
holes in the walls of the pipe, the pipe would very slowly fill with soil, minimizing any
potential subsidence concerns associated with a potential collapse.'®®® At road or railroad
crossings, Enbridge will work with the authorities to best address potential concerns,
including potentially filling the line with grout at crossings.**®® Finally, because existing
Line 3 is in the middle of an active corridor, Enbridge’s right-of-way monitoring and
maintenance activities are well-suited to identify and address any subsidence concerns
that could arise in the future.*?*

1251 See Ex. EN-74 at 2 (Simonson Summary).

1252 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct).
1253 Ex. EN-45 at 36 (Simonson Rebuttal).

1254 Ex. EN-45 at 36-37 (Simonson Rebuttal).

1255 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct).

1256 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct); see Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017)
at 90 (O’Connell) (acknowledging that water will not be able to flow through Line 3 after it is segmented as part of
the deactivation plan).

1257 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct).
1258 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct).
1259 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct).
1260 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct).
1261 Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct).
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| 418.289. Fourth, as to pipe buoyancy, Enbridge engaged a third party to study this issue.*?%?

That study determined there were approximately 40 miles where a deactivated Line 3 has
buoyancy potential. Enbridge will employ buoyancy mitigation to limit these impacts
and, in any event, has agreed to remove segments of Line 3 that are or become

exposed.'?*
e. __Environmental Impacts of Removal._ [NO
POSITION]
419.290. Enbridge’s plans to deactivate Line 3 would result in total construction impacts of

approximately 13 acres of land (not including ATWS or access roads).*?** In contrast, full
removal of the approximately 282-mile Line 3 would result in construction impacts to
approximately 5,785 acres of land (not including ATWS, access roads, or other project
areas).’®® Therefore, removal of Line 3 would result in approximately 5,772 more acres
disturbed during construction. The amount of ATWS and access roads needed for full
removal would be far greater than the amount needed for the deactivation plan. For
comparison, the total disturbance estimated for the Project for the 340 miles in Minnesota
is approximately 5,617 acres (see Table 5.2.3-8 of the FEIS), which includes impacts
associated with ATWS, access roads and associated facilities."*®® Enbridge could
construct an entirely new pipeline in fewer acres than it would take to remove Line 3. For
the Project, Enbridge is able to decrease the total construction workspace to 95-feet wide
in wetlands and 120-feet wide in uplands. For the complete Line 3 removal, the
workspace would need to be 110 feet wider in wetlands (essentially a doubling of
wetland impacts) and 30 feet wider in uplands. These increases in workspace would
result in a very real increase in impacts to all of the features contained within the Line 3
removal workspace.'®®” Removal would actually be a more impactful project, from a
construction effects perspective, than installing the Project.'?®®

| 420.291. Enbridge’s plans to deactivate Line 3 would result in no crossings of NHD
waterbodies. In contrast, 158 NHD waterbodies are crossed by the existing Line 3
pipeline. Removal of Line 3 would result in significantly more impacts to waterbodies
than Enbridge’s proposal to deactivate Line 3 in place.'?*®

1262 Ex. EN-45 at 28 (Simonson Rebuttal).

1263 Ex. EN-45 at 28-29 (Simonson Rebuttal); Ex. EN-22, Sched. 6 at 7 (Table 1-1) (Simonson Direct);
Evid. Hrg. Tr. Vol. 8A (Nov. 14, 2017) at 45-46 (Eberth).

1264 Ex. EN-46 at 23 (Bergland Rebuttal).
1265 Ex. EN-46 at 23 (Bergland Rebuttal).
1266 Ex. EN-46 at 23 (Bergland Rebuttal).
1267 Ex. EN-46 at 23-24 (Bergland Rebuttal).
1268 Ex. EN-46 at 23 (Bergland Rebuttal).
1269 Ex. EN-46 at 24 (Bergland Rebuttal).
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| 421.292. Enbridge’s plans to deactivate Line 3 would result in impacts to less than 1 acre

of emergent (“PEM™) and scrub-shrub (“PSS”) NWI wetland.**"® No forested wetlands
would be impacted by the deactivation of Line 3. In contrast, full removal of Line 3
would result in impacts to 1,261 acres of NWI wetland, of which 403 acres are forested,
257 acres are PEM, 563 acres are PSS, and 38 acres are other (e.g., freshwater pond,
riverine). Removal of Line 3 would result in significantly more acres of impact to
wetlands than Enbridge’s proposal to decommission Line 3 in place.**"*

| 422.293. Line 3 crosses 17 cities and is within 750 feet of 386 homes.'?’? These cities and

homeowners would see impacts from the removal of Line 3 that could otherwise be
largely avoided by decommissioning Line 3 and leaving it in place. Removal of Line 3
also would involve work within the St. Regis Superfund site near Cass Lake, as well as
the CNF, and Leech Lake and Fond du Lac Reservations. Removal of Line 3 would take
an extended period of time at wetland and waterbody crossings because Enbridge would
need to use specialized construction techniques within a limited workspace.*?”® Typically,
Enbridge minimizes impacts to waterbodies by requiring in-stream construction activities
to be completed per the guidelines established in Section 2.1 of the EPP. Removal,
especially with active pipelines on either side, would likely increase the length of time
needed to complete in-stream activities.'*"*

| 423.294. Unlike the installation of a new pipeline (i.e., a pipeline installed as the outside

pipe in a multi-pipe corridor), where pipeline construction contractors can work over
areas without active pipes underneath, the removal of a pipeline within a multi-pipe
corridor necessitates the placement of timber mats over the active pipelines to ensure safe
distribution of weight created by heavy construction equipment.?”> Construction
equipment then uses these mats as a working and travelling surface when excavating and
removing the abandoned pipe. Enbridge estimates approximately 900,000 mats would be
required to safely remove Line 3 from the ground. This is more than three times the
number of mats estimated to be needed to construct the Project. Securing this number of
mats at one time may not be feasible.?®

| 424.295. Installation of sheet piling may be required in areas where pipelines are in close

proximity to other infrastructure or where there are slope stability concerns due to either
differences in ground elevation, wet soils, saturated wetlands, or depth of cover.?”’
Enbridge estimates that removal of Line 3 would require over 235,000 tons of steel to

1270 Ex. EN-46 at 24 (Bergland Rebuttal).
1271 Ex. EN-46 at 24 (Bergland Rebuttal).
1272 Ex. EN-46 at 24 (Bergland Rebuttal).
1273 Ex, EN-46 at 24 (Bergland Rebuttal).
1274 Ex. EN-46 at 24-25 (Bergland Rebuttal).
1275 Ex, EN-22 at 25 (Simonson Direct).

1276 Ex. EN-22 at 25 (Simonson Direct).

27T Ex. EN-22 at 25 (Simonson Direct).
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sheet pile both sides of the pipe located in saturated wetlands along the right-of-way. For
comparison, approximately 202,000 tons of steel will be used to build the new pipeline
for the Project. In other words, more steel would be required for the sheet piling needed
to remove existing Line 3 than is required to make the new 36-inch replacement
pipeline.'?®

| 425.296. Fill will be hauled onsite and placed in the trench to fill in the space left when the
pipe is removed. Enbridge estimates that approximately 360,000 cubic yards of fill
material would be needed, resulting in over 55,000 one-way dump truck trips.?”

| 426-297. The construction footprint necessary to remove existing Line 3 would be much
larger than the footprint to install a new line primarily because Line 3 is located in the
middle of six other active lines, and a new line would be installed on the outside of
existing corridors.*?® This width will vary depending upon the relative position of Line 3
within the existing pipeline corridor. The widest area would consider a scenario where
conditions dictated placing sheet piling on the outside of Line 3 and where access
limitations dictated working over the highest number of adjacent pipelines. This scenario
would vyield a disturbed width of approximately 205 feet.'*®" If sheet piling is not
required, and access accommodates working on the side with the minimum number of
adjacent pipelines, the disturbed width would be approximately 150 feet. Since nearly 75
percent of the mileage of Line 3 in Minnesota has Line 3 as the third pipeline in the
corridor, Enbridge assumes that conditions will allow for access over the pipelines in
positions 1 and 2.'2%? Accordingly, Enbridge estimates that the average disturbed width
will be closer to 150 feet. Assuming the entire length of the removal, and a 150-foot
footprint, the total area of disturbance is approximated at 5,600 acres. Additionally, a
significant amount of Additional Temporary Workspace will be needed to accommodate
the crossing of existing operating lines and for staging of matting, sheet piling,
dewatering equipment, trucks for pipe removal, and fill trucks.*?®®

| 427-298. Some witnesses expressed concern about the potential for a deactivated pipeline
to act as a water conduit. This concern is not supported by the record. EXisting Line 3
has been in operation for over 50 years and there are currently no known locations of the
outside of the pipe acting as a water conduit transferring or draining water from one
location to another.'?®* Changing the operational status from active to deactivated does
not change how the water currently interacts with the exterior of the pipe. For this reason,

1278 Ex. EN-22 at 25 (Simonson Direct).
1279 Ex. EN-22 at 26 (Simonson Direct).
1280 Ex, EN-22 at 27 (Simonson Direct).
1281 Ex. EN-22 at 27 (Simonson Direct).
1282 £x. EN-22 at 27 (Simonson Direct).
1283 Ex. EN-22 at 27 (Simonson Direct).
1284 Ex. EN-45 at 26 (Simonson Rebuttal).
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additional trench breakers beyond what are currently installed on existing Line 3 are not
necessary for the permanent deactivation of existing Line 3.12%°

| 428.299. A third-party engineering firm completed a review of the potential for the pipeline
to act as a water conduit.*?®*® Beyond natural topography, the closure of the mainline
valves also acts as preventative measures for the pipeline to act as a water conduit.
Following this initial review, two additional locations were recommended to act as
environmental segmentation points.’?®” These segmentation locations will protect streams
from becoming hydrologically connected to other streams via the deactivated pipeline.
Additionally, the pipeline is being purged and cleaned of any residual product,
eliminating the risk at these stream crossings for potential contamination via the
deactivated pipeline.'?®®

| 429:300. None of these increased impacts caused by full removal are necessary, and
requiring full removal would be unsound from an environmental perspective.

e.f.  Safety Issues Associated with Removal.

4306-301. Existing Line 3 currently operates as the third pipeline in a multi-pipeline corridor
and is operating relatively close to one or more pipelines throughout the 282 miles in
Minnesota. Full removal of Line 3 poses inherent risks to other high pressure Enbridge
pipelines and other energy infrastructure due to heavy equipment and limited workspace,
environmental impacts associated with removal, land use impacts due to the effective of
soil removal, and public safety concerns.?

| 431.302. The total removal of existing Line 3 may not be practically possible. Existing
Line 3 is in the middle of a congested utility corridor.”®®® Enbridge’s own active
pipelines are in close proximity to existing Line 3. Some of these lines are at shallow
depths and the workspace along much of the corridor neither even nor stable.?*!
Extensive matting and sheet piling would be utilized, but may not be adequate. As Mr.
Barry Simonson testified, “matting and working over the top of [the active] lines would []
be extremely difficult, if not impossible.”1292

| 432.303. Existing Line 3 in placed in the middle of a congested utility corridor. Besides the
other active lines surrounding existing Line 3, there are other utilities and constraints in

1285 Ex. EN-45 at 26 (Simonson Rebuttal).
1286 Ex. EN-45 at 27 (Simonson Rebuttal).
1287 Ex. EN-45 at 27 (Simonson Rebuttal).
1288 £x. EN-45 at 27-28 (Simonson Rebuttal).
1289 Ex. EN-74 at 2-3 (Simonson Summary).
1290 Ex. EN-45 at 31 (Simonson Rebuttal).
1291 Ex. EN-45 at 32 (Simonson Rebuttal).
1292 Ex. EN-45 at 32 (Simonson Rebuttal).
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close proximity to existing Line 3.'2%® In some cases overhead power lines run parallel to
existing Line 3 at very close distances. For example, in some locations, the overhang of
these wires are approximately six feet from center of existing Line 3.'2%

| 433.304. In addition to power lines being extremely close to existing Line 3, other
constraints include the deEths of cover of Lines 1 and 2 that typically run on the north
side of existing Line 3. Lines 1 and 2 parallel existing Line 3 the closest in much of
the corridor. These lines where installed prior to the minimum depth of cover standard
that was established under 49 C.F.R. 195.248 and were laid at shallow depths along the
right-of-way. Working over shallow lines significantly increases the chances of integrity
issues with these lines.**® This is due to minimal soil cover to distribute the weight of
equipment or matting. Matting over these shallow lines places the mats directly on top of
these lines, creating pinch points at the edge of the mats. The stability of the mats to hold
the equipment is transferred down into the very pipes they are trying to protect. In
addition to the minimal soil cover, along much of the corridor, the current active lines,
including existing Line 3, are mounded with soil.”®" This makes for a very uneven,
unstable working surface over the top and in between the active lines. Due to this
constraint, matting and working over the top of these lines would in return be extremely
difficult, if not impossible. Finally, as stated above, existing Line 3 crosses countless
utilities, roadways, and railways, as well as parallels many roadways and railways that
pose additional concern when considering removal.***®

| 434.305. Even if complete removal were possible, and all available safety measures were
applied, there are serious effects that will occur, and potential risks that will be
introduced or heightened by such a removal, including:

o Operating line(s) are struck during removal resulting in a release;
o Soil becomes unstable during excavation of existing Line 3 causing the
nearby operating lines to move. This may create additional stress to the

nearby operating lines which increases the risk of future releases;

o Sheet piling installation damages operating line(s) causing operating line
damage and / or release;

o Additional stress to operating pipelines may result while working above
buried pipelines increasing the risk of future releases;

1293 Ex, EN-45 at 32 (Simonson Rebuttal).
1294 Ex. EN-45 at 31 (Simonson Rebuttal).
12% Ex. EN-45 at 32 (Simonson Rebuttal).
12% Ex. EN-45 at 32 (Simonson Rebuttal).
1297 Ex. EN-45 at 32 (Simonson Rebuttal).
12% Ex. EN-45 at 32 (Simonson Rebuttal).
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New ditches are created in wetlands due to the void left by the removed
pipe which changes water paths;

Existing wetlands that were a result of the original construction may be
altered / impacted / eliminated if the existing Line 3 is removed,;

Increased risk to public safety due to increased construction traffic;

Natural habitat of threatened or endangered species is temporarily
impacted (migratory birds, long eared bat, fish habitat);

Natural habitat of threatened or endangered species is permanently
impacted (migratory birds, long eared bat, fish habitat);

Damage/disturbance to environmentally sensitive areas (parks, wetlands,
natural areas, species at risk habitat);

Damage/disturbance to water crossings (streams, rivers, lakes, canals);
Damage/disturbance to non-agricultural lands;

Damage/disturbance to forested lands;

Damage/disturbance to existing developed lands (commercial, industrial,
residential);

Damage/disturbance to non-cultivated lands (native prairie, range land);
Damage/disturbance to roads and railways;

Damage/disturbance to other crossings (such as overhead powerlines,
natural gas lines, fiber optic cable, buried electrical lines, water lines, and

sewer lines) are struck by construction equipment; and

Damage/disturbance to cultivated lands (including those that are
irrigated). 2%

| 435-306. These risks are tangible and, despite the best efforts of construction crews,
accidents can happen when working in close proximity to active pipelines.**® Ordering
removal of existing Line 3 is not supported by this record.

eg. _Land Rights.

1299 Ex. EN-45 at 32-33 (Simonson Rebuttal).
1300 See, e.g., Evid. Hrg. Tr. Vol. 8A (Nov. 14, 2017) at 44-45 (Eberth).
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| 436:307. Existing Line 3 is in place by virtue of several sources of land rights. On private
lands, Enbridge’s typical rights are voluntarily-acquired, permanent easements. Enbridge
has the right to deactivate existing Line 3 in place on these parcels. As a result, ordering
that existing Line 3 be removed in its entirety would disregard the fact that Enbridge has
rights. At a minimum, even if some owners dispute Enbridge’s right to deactivate
existing Line 3 in place, the Commission is not the proper forum for resolution of those
disputes.

| 437:308. Enbridge also has rights through public lands, including a National Forest,
through Reservations and lands owned by tribes or tribal members, and under roads and
railroads. Enbridge’s rights through these lands are typically licenses and/or permits.
While the record does not contain an analysis of every owner’s land rights vis a vis the
pipeline after it is deactivated, the licenses and/or permits in place may have reserved the
rights for those owners to make decisions about the ultimate fate of the pipeline after it is
deactivated. None of these owners have taken the position in this proceeding that blanket
removal is appropriate.

| 438.309. Under Minnesota law, Enbridge has not abandoned its easement rights. As a
result, an order requiring Enbridge to remove existing Line 3, despite its easement rights,
would be inconsistent with Minnesota law and would constitute an unlawful taking of
Enbridge’s property rights.****

£h.  Renewable Energy Offsets. [NO POSITION]

439:310. DOC-DER witness Ms. O’Connell recommends that, if the Commission issues a
CN for the Project, it condition such approval on a requirement that Enbridge offset any
increases in its electricity use related to the Project with renewable energy, to mirror the
requirements the Commission Ordered in its August 18, 2017 Order Clarifying Neutral
Footprint Objectives and Requiring Compliance Filing in Docket No. PL9/CN-13-153
as follows:

1. To fulfill its kWh-for-a-kWh requirement, Enbridge Energy,
Limited Partnership shall acquire renewable energy as defined in
Minnesota Statutes section 216B.2422, subdivision 1 1(c), to offset
all the incremental increase in nonrenewable energy consumed by
the Phase 2 project since the project became operational.

2. Beginning no later than October 1, 2017, Enbridge shall make
annual filings regarding its compliance with its neutral footprint
objectives. Regarding Enbridge’s kWh-for-a-kWh requirement,
these filings shall include a calculation of (a) the incremental
increase in Enbridge’s energy consumption due to the Phase 2

1301 See Lindberg v. Fasching, 667 N.W.2d 481, 487 (Minn. Ct. App. 2003); Richards Asphalt Co. v. Bunge
Corp., 399 N.w.2d 188, 192 (Minn. Ct. App. 1987).
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project and (b) the share of that energy that comes from
nonrenewable sources.

3. By November 1, 2020, and annually thereafter, Enbridge shall
document—in a manner that precludes double-counting—that it
has complied with the kWh-for-a-kWh requirement. Enbridge may
rely on renewable energy credits from its own generators, or from
a third party offering verifiable renewable energy credits.
Verification shall be from the Minnesota Renewable Energy
Trading System or another entity the Commission determines to be
substantially equivalent to M-RETS. "%

440.311. Ms. O’Connell further testifies:

a commitment to build Line 3 would likely result in a net increase
in GHG emissions, compared to not building the facility, due to
two factors: 1) increased throughput of crude oil through the state
overall and 2) ability of the existing 390,000 bpd to ship heavy
crude rather than solely light crude. Shipments of heavy crude
require more electricity from utilities in Minnesota than shipments
of light crude, thus increasing Enbridge’s electricity use. Further,
Enbridge indicates that the Company no longer offers its “neutral
footprint,” which Enbridge indicated in the past would offset each
kWh increase in electricity use with an increase in electricity
produced by renewable power.*%

| 441312 The Commission recently rejected DOC-DER’s attempt to impose a similar
condition to the MPL Reliability Project.**** DOC-DER has offered no explanation as to
why such a condition should be imposed only on Enbridge. There is none.

| 442.313. Enbridge previously implemented the Neutral Footprint Program, which was
based on a voluntary commitment to help reduce the environmental impact of its liquids
pipeline expansion projects within five years of their occurrence by meeting certain goals
for replacing trees, conserving land, and generating kilowatt hours of green energy.*®®

1302 Ex. DER-6 at 13-14 (O’Connell Surrebuttal).
1303 Ex. DER-1 at 85 (O’Connell Direct).

1304 1n the Matter of Application of Minnesota Pipe Line Company, LLC for a Certificate of Need for the
Minnesota Pipe Line Reliability Project to Increase Pumping Capacity on the Line 4 Crude Oil Pipeline in
Hubbard, Wadena, Morrison, Meeker, McLeod, and Scott Counties, MPUC Docket No. PL-5/CN-14-320, Order
Granting Certificate of Need at 11-12 (Aug. 31, 2015).

1305 Ex. EN-30 at 25-26 (Eberth Rebuttal).
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While Enbridge found value in the program, Mr. Eberth testified that it did not always
result in direct benefits to the local communities surrounding its pipeline projects.***

| 443.314. Enbridge concluded its Neutral Footprint Program in 2015 and shifted the focus
of its environmental initiatives to innovation and partnerships on GHG reduction, water
protection, and support for locally based environmental improvements in operating
communities across all of its business segments — i.e., liquid pipelines; natural gas
transmission, processing, and distribution; and power and renewables generation.***” As a
result, in 2015, Enbridge introduced the EcoFootprint Program, which is a partnership
between Enbridge and the Minnesota Association of Resource Conservation and
Development Councils to award grant funds to help protect and restore the natural
environment. The program includes investing in projects that address environmental
values and priorities that are important to the communities in which it operates.3®

| 444-315. To date, Enbridge’s EcoFootprint Program has awarded $1,890,677 in total grants
to communities in North Dakota, Minnesota, and Wisconsin along Enbridge’s Preferred
Route. Eligible organizations include nonprofit 501(c)3 organizations, Native American
tribes, state government agencies, local governments and post-secondary academic
institutions.**” Schedule 3 to Mr. Eberth’s rebuttal testimony contains a list of the 2015 —
2017 EcoFootprint Program grant recipients. Preference is given to projects that
demonstrate one or more of the following priorities: ***°

o Improve and/or protect surface water and/or groundwater quality in
watersheds crossed by the project;

o Advance research and science related to threatened and endangered
species and/or declining populations;

o Foster environmental postsecondary education and stewardship; Improve
research related to the transportation of crude oil as it relates to the
environment; and

o Focus on environmental areas most relevant to local communities.
445.316. Mr. Eberth testified that Enbridge plans to continue the EcoFootprint Program.****
446.317. Enbridge will purchase electricity used to power the Project from Minnesota

electric utilities already subject to the Minnesota Renewable Energy Standard (“RES”)

1308 Ex. EN-30 at 25-26 (Eberth Rebuttal).
1307 Ex. EN-30 at 25 (Eberth Rebuttal).
1308 Ex. EN-30 at 25 (Eberth Rebuttal).
1309 Ex. EN-30 at 25 (Eberth Rebuttal).
1310 By EN-30 at 25-26 (Eberth Rebuttal).
1311 5ee Ex. EN-30 at 26 (Eberth Rebuttal).
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found in Minn. Stat. § 216B.1691 and where Enbridge’s demand side management
efforts result in fewer overall GHG emissions on Enbridge’s Mainline System on a per
barrel basis."***

| 447318, The RES requires Minnesota utilities to acquire a percentage of all electricity sold
at retail from renewable resources.™*'* By 2025, 25 percent of all electricity sold at retail
must be sourced from renewable resources. According to the DOC-DER’s January 15,
2017 Minnesota Renewable Energy Standard: Utility Compliance report to the Minnesota
Legislature, each of the Minnesota electric utilities that Enbridge will purchase electricity
from for the Project is in compliance with the RES through at least 2025. Accordingly, 25
percent of the electricity purchased by Enbridge from Minnesota utilities will already be
renewable. "

| 448.319. Purchasing additional Renewable Ener%y Credits to further offset the Project’s
energy use would come at a cost to Enbridge.***

H-VI. PIPELINE ROUTING PERMIT
HE—PIPEEINE ROUTFINGPERMIT-CRITERIA:

449.320. Minn. Stat. § 216G.02, subd. 2, prohibits construction of a pipeline without an RP
issued by the Commission, unless a specific exemption from the Commission’s routing
authority applies.™®'® A pipeline requiring an RP may only be constructed on a route
designated by the Commission.***

| 450.321. Minn. R. 7852.1900, subp. 3, sets forth the criteria that the Commission will
consider when selecting a pipeline route and determining whether to issue an RP.**!®
This rule states that the Commission must consider the impact of the proposed pipeline
on the following:

A. human settlement, existence and density of populated areas,
existing and planned future land use, and management plans;

B. the natural environment, public and designated lands,
including but not limited to natural areas, wildlife habitat, water,
and recreational lands;

1312 5ee Ex. EN-30 at 26 (Eberth Rebuttal).

1313 See Ex. EN-30 at 26 (Eberth Rebuttal).

1314 See Ex. EN-30 at 26 (Eberth Rebuttal).

1315 See Ex. EN-31 at 26 (Eberth Nonpublic Rebuttal); Ex. EN-30 at 26 (Eberth Rebuttal).
1315 Minn. Stat. § 216G.02, subd. 2.

1317 Minn. Stat. § 216G.02, subd. 2.

1318 Minn. R. 7852.1900, subp. 3.
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C. lands of  historical, archaeological, and cultural
significance;

D. economies within the route, including agricultural,
commercial or industrial, forestry, recreational, and mining
operations;

E. pipeline cost and accessibility;

F. use of existing rights-of-way and right-of-way sharing or
paralleling;

G. natural resources and features;

H. the extent to which human or environmental effects are

subject to mitigation by regulatory control and by application of
the permit conditions contained in part 7852.3400 for pipeline
right-of-way preparation, construction, cleanup, and restoration
practices;

l. cumulative potential effects of related or anticipated future
pipeline construction; and

J. the relevant applicable policies, rules, and regulations of
other state and federal agencies, and local government land use
laws including ordinances adopted under Minnesota Statutes,
section 299J.05, relating to the location, design, construction, or
operation of the proposed pipeline and associated facilities.***°

| 322.  The Commission must consider the characteristics and potential impacts of each proposal

323.

so that it mag/ select a route that minimizes impacts to human settlements and the
environment.***°

The Minnesota DNR and Minnesota Pollution Control Agency (MPCA) are the most

credible sources on the relative impacts of various route alternatives on the environment.
Those agencies both concluded that an SA-04 route would do a better job of minimizing
environmental risk:*%*

Loss or alteration of forests: 2,202 acres (APR) vs. 161 acres (SA-04)

Loss or alteration of native plant communities: 46 acres (APR) vs. 3.6 acres (SA-04)

319 Minn. R. 7852.1900, subp. 3.
1320 Minn. R. 7852.1900, subp. 2.

1321 DNR comment, November 22, 2017: MPCA comment, November 22, 2017.
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e Impacts to forested and scrub/shrub wetlands: 440 acres (APR) vs. 34.2 acres (SA-04)

e Wildlife conservation lands within 0.5 miles 23,198 acres (APR) vs. 3,546.8 acres (Sa-
04)

e High groundwater contamination susceptibility (in MN): 26,382 acres (APR) vs. 4,674
acres (SA-04).

324. MPCA concluded that “SA-04 offers lower potential effects on surface water and
groundwater resources than other proposed new corridor options.” **> MPCA cautioned
that opening new pipeline corridors created greater risks, and observed that:

e The APR would cross a higher percentage of unaltered, natural watercourses than SA-04;

e The APR includes more areas of high or very high erodibility than SA-04

e The APR crosses a relatively high percentage of high or highest groundwater
vulnerability, while SA-04 does not.

e SA-04 would cross mostly pasture and cropland, which is less environmentally sensitive,
and would have lower potential environmental effects and less habitat fragmentation.

325. SA-04 follows the Alliance natural gas corridor, co-owned by Enbridge. The Alliance
pipeline travels through some Karst topography in southeastern Minnesota, northeastern
lowa, and lllinois. The APR does not travel through karst topography in Minnesota, but
the pipelines carrying the oil that would flow through a new line 3 from Superior to
Illinois do travel through karst topography.

326. With minor route modifications, SA-04 can avoid most karst topography, and certainly
run through less of it than the Enbridge Mainline corridor in Wisconsin and Illinois.**?3

327. SA-04 is not longer than the APR, if one considers the pipelines that run through
Wisconsin and lllinois that will carry the oil from the APR once it arrives in Superior.

328. Enbridge’s assertion that the purpose of the APR is to deliver crude oil to Superior is
misleading, because the purpose of the APR is to deliver crude oil to refineries that can
use it. SA-04 would serve that same purpose, and therefore can be considered as a route
alternative, if the Commission concludes that need has been established.

— Because a slightly modified SA-04 would better reduce environmental risks than the
APR, the Commission should, if it reaches the issue, deny a route permit for the APR,
with leave for Enbridge to submit a new application for an SA-04 route.

1322 Id

1323 Ex  EERA-42, Appendix U (revised EIS).
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68y EN-30-at23-(Eberth-Rebuttal).
B89 Ex EN-30-at23-(Eberth-Rebuttal)-
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O£y EN-46-at 27 (Bergland-Rebuttal).
Ex EN-46-at-27-(Bergland-Rebuttal).
2 Ex EN-46-at- 27 (Bergland-Rebuttal).
8 Ex EN-46-at- 27 (Bergland-Rebuttal).
4 ExEN-46-at- 28 (Bergland-Rebuttal).
¥ Ex FDL-3-at 6-{Schuldt Rebuttal).
8 ey EN-60-at 1 {lee Surrebuttal)-
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CONCLUSIONS OF LAW

I. PROCEDURALREQUIREMENTS:PROCEDURAL REQUIREMENTS HAVE
NOT BEEN MET

1. The Commission has jurisdiction to consider Enbridge Energy, Limited
Partnership’s Applications for a Certificate of Need and a Pipeline Routing Permit.
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2. The Commission and the Applicant have not complied with all applicable

procedural requirements, including-the-preparation-of-because there is not yet an environmental
impact statement that complies with MEPA and Minn. R. Ch. 4410.

II. CERHHFICATEOF NEED:ENBRIDGE HAS NOT PROVEN THAT THE
REQUIREMENTS FOR A CERTIFICATE OF NEED HAVE BEEN MET

3. Minn. Stat. § 216B.243 and Minn. R. 7853.0130 sets forth the criteria used by the
Commission to determine the need for pipeline projects. The Commission’s actions are
also governed by the Minnesota Environmental Policy Act (MEPA), Minn. Stat. §
116D.04, subd. 6.
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5.4.  The record does not demonstrates the reasonableness of Enbridge’s forecasts of demand

for crude oil._ Demand for crude oil in Minnesota and in the U.S. is likely to stay flat or
decline during the time this Project would be in operation. There is no need fore the

Project.

8:5.  There are ne-current or planned facilities not requiring a certificate of need that can meet
the-any needs for additional oil transport capacitymet-by-the-Prejeet, including the Trans
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Mountain Expansion Project and the KeystoneXL pipeline, upgrades to Enridge’s
existing pipeline system.,.

10:6. The Project will not enhance the future adequacy, reliability, and efficiency of energy
supply to Minnesota and the region._ The Project will primarily be used to transport

western Canadian crude oil outside of the region, mostly to the Gulf Coast refineries and
export terminals

11.7. Ne-party-demenstratedSA-04 is a more reasonable or prudent alternative than the Project,
considering: the Project size, type, and timing; cost; human and environmental impacts;
and reliability.

12.8. The record demonstrates that, with respect to the potential human and environmental
impacts, the Project is not superior to alternatives examined in the record.

13.9. The record demonstrates that the consequences to society of granting the certificate of
need are expected to be mere—less favorable than the consequences of denying the
certificate of need.

16:10. The record supports adding the following conditions proposed by DOC-DER to the
certificate of need:

o Enbridge shall name the State of Minnesota as an additional insured under
its insurance program once the Project is operational.

. The Applicant shall obtain a parental guaranty from Enbridge Energy
Partners, LP in substantially the same form as that obtained by North
Dakota Pipeline Company LLC related to the Sandpiper Pipeline Project.

| 47:11. [NO POSITION]The record does not support adding the following conditions proposed
by DOC-DER to the certificate of need:

o Use 34-inch (as opposed to 36-inch) diameter pipe.
. Requiring a parental guaranty from Enbridge, Inc.

. Establishment of a decommissioning trust fund.
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o Obtaining the insurance recommended by DOC-DER witness Mr.

Dybdahl.
. Complete removal of existing Line 3.
. The “Neutral Footprint” condition.

III. ROUTFEPERMIT-ENBRIDGE IS NOT ENTITLED TO A ROUTE PERMIT

18:12. The record demonstrates that the Preferred Route with the incorporation of RSA-05
(“Recommended Route”) is not consistent with Minn. Stat. Ch. 216G and best
satisfiesdoes not satisfy the route permit criteria set forth in Minn. R. 7852.1900.

19.13. The evidence on the record demonstrates that constructing the Project along the
Recommended Route is-rot-tikely-to-will cause the pollution, impairment, or destruction
of the air, water, land, or other natural resources located within Minnesota,—and-that.
There are there-is-Ae more feasible and prudent alternatives.

20.14. The record evidence demonstrates that the Recommended Route isnot the best alternative
for the Project.

23:15. Any of the foregoing Findings of Fact more properly designated Conclusions are hereby
adopted as such.

IV.  RECOMMENDATIONS

It is recommended that the Minnesota Public Utilities Commission:

1—Not ifssue to Enbrldge Energy, lelted Partnershlp a Certificate of Need for the Line-3

4:17. Not ifssue to Enbridge Energy, Limited Partnership a Pipeline Routing Permit for the
Line-3-Replacement-Project along the Recommended Route.
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NOTICE

Notice is hereby given that exceptions to this Report, if any, by any party adversely
affected must be filed under the time frames established in the Commission’s rules of practice
and procedure, Minn. R. 7829.2700 and 7829.3100, unless otherwise directed by the
Commission. Exceptions should be specific and stated and numbered separately. Pursuant to
Minn. R. 7829.2700, subp. 3, the parties will be granted an opportunity for oral argument before
the Commission prior to its decision. The Commission will make the final determination of the
matter after the expiration of the period for filing exceptions, or after oral argument, if an oral
argument is held. The Commission may, at its own discretion, accept, modify, or reject the
ALJ’s recommendations. The recommendations of the ALJ have no legal effect unless expressly
adopted by the Commission as its final order.
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